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New York Escrows 


If you have any documents pertaining to New York real estate 
to be placed in escrow pending completion of any agreement in 
New York City, we are equipped to act as escrow agent with 
efficiency and at moderate cost. 

For over sixty years, we have been closing real estate contracts 
for our clients and have acquired the necessary experience 
to solve the various difficulties that ofttimes arise in connection 
with real estate. 


Title Guarantee and Trust Company 


176 Broapway a 175 REMSEN STREET 
New Yor« \ fag BrooKkLYN 


Complete Appraisal Service 
and Liquidation of 
Furniture and Qbjet d’ art 


We will purchase outright complete estates or individual items: 


Antique Period Furniture, Porcelains, Georgian; Early American 
and Modern Silver; Paintings, Bronzes, Jades, Old Firearms, Gold 
Objects, Ivories, Decorative Accessories. 


We have seven trained appraisers fully acquainted with constantly 
changing values and each a specialist in their own field of 
Furniture and Objet d’ art. 


FLORIAN PAP? . INC. JAMES GRAHAM & SONS, INC. 
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CHARTERED 1853 


United States Crust Company 
of New York 


Statement of Condition June 30, 1947 


RESOURCES 
Cash and Due from Banks 


Loans and Discounts ‘ ; 
United States Government Obligations ; 
State and Municipal — ; 
Other Bonds. os 
Federal Reserve Bank Stock . 

Real Estate Mortgages . 

Banking House . » 

Accrued Interest Receivable . 


Total . 


LIABILITIES 


Capital Stock 

Surplus Fund . . 

Undivided Profits . 

General Reserve . 

Deposits 

Reserved for Taxes, Interest, Expenses, ete. 
Unearned Discount. 

Dividend Payable July 1, 1947 . 


Total . 


$ 20,476,960.67 
32,327,664.34 
69,581,005.96 
8,241,000.00 
3,220,000.00 
840,000.00 
3,963,234.18 
1,475,000.00 
488,740.16 


$140,613,605.31 


$ 4,000,000.00 
24,000,000.00 
2,835,339.04 
974,240.72 
107,580,404.19 
860,706.67 
12,914.69 
350,000.00 


$140,613,605.31 


Securities carried at $6,015,000.00 have been pledged to secure United 
States Government War Loan Deposit of $937,850.75 and for other 


purposes as required or permitted by law. 


TRUSTEES 


Wituramson PE Lt, Chairman of the Board 
BENJAMIN STRONG, President 


Joun J. PHELPs Roxtanp L. RepMonp 
JoHN SLOANE HamMILTon HapLey 
Joun P. Witson 
BarRKLIE HENRY 
GEORGE DE Forest Lorp 


James H. Brewster, Jr. 
Epwin S. S. SUNDERLAND 
Francis T. P. PLimpton HERMAN FRAscH WHITON 
G. Forrest BuTTERWORTH JouHN M. HarLan 
Wiuiam A. W. STEWART 


Member 
Federal Reserve System 
Federal Deposit Insurance Corporation New York Clearing House Association 





AUTOCRATS OF THE CONFERENCE TABLE 


UMAN development is catching up 

with the scientific advances which 
brought about the industrial revolution. 
Where yesterday the emphasis was on effi- 
cient management of machines, today it 
must be placed on management of men, of 
human beings rather than “hands”. The 
company that does not do a good job of hu- 
man engineering is in for a bad time of it 
and will find its best production and sales 
efforts vitiated and its competitive posi- 
tion weakened. 

The autocrats of the directors’ table in 
years past are heavily responsible for the 
present current of antagonisms and misun- 
derstandings.—operating under a _ philoso- 
phy of “don’t ask why I want this done, 
just do what I say”. 

Now the shoe is on the other foot. The 
new autocrats are often those who sit 
around the conference table at some of the 
union meetings. But the industrial body is 
a good deal like the human. If either tries 
to stand too long on one foot, it will grow 
numb, lose balance and fall. No real pro- 
gress will be made until we learn to use 
both feet, until we recognize that both 
shoes have to be bought by the same cor- 
porate being and that both feet must walk 
in the same direction. 

* * * 


Perhaps it has been the development of 
the “straw-boss” system that has divided 
the policy management from the worker, 
but whatever the cause the division is there 
in some degree. Strong, continual efforts 
have to be made to bridge it. There must be 
at the top an honest, hearty interest in the 
welfare of the human beings who spend 
most of their waking hours as employees, 
subject to a common purpose and direction. 

The war proved the values that could be 
gained by labor-management committees — 
where the conferees sat together without 
tongues in cheek. The results of these com- 


mittees have, however, often been unsatis- 
factory. But before condemning the basic 
idea, it need be asked whether the effort 
was sincere and two-sided, and whether 
they were in operation long enough to get 
past the post-honeymoon stage or to form 
a mutual understanding and respect. 


The move seems to be under headway in 
industry, and now in banks, toward creation 
of some regular form of cooperative discus- 
sion and exchange of information. The 
Multiple Management plan developed by 
McCormick & Company, or modifications of 
it, have been put in operation in hundreds 
of other plants. A New York state savings 
bank recently announced the formation of 
such a plan, following the pattern intro- 
duced into banking and trust circles by the 
Equitable Trust Company of Baltimore and 
Equitable Trust Company of Wilmington. 


This employee-supervisory-junior officer 
forum plan, activated by a “junior advis- 
ory board” of directors, is one of the prom- 
ising means by which management and men 
may be brought together on a common ba- 
sis. In the opportunity it gives for self-ex- 
pression and feeling of “belonging” it justi- 
fies consideration. In the resulting recogni- 
tion it brings of the responsibilities of com- 
pany operation, and the understanding of 
some whys of policy, pay and profits, it 
provides a basis for overcoming the present 
irresponsibility and misunderstanding of 
what makes business tick. 


Just as in government, with its division 
of power, we seem to need in economic life 
a plan of organization which gives better 
representation to the three elements of pro- 
gress: men, management and machines (i.e. 
capital provided by stockholders). Autocra- 
cy must pass out as a form of business life 
if business life as we know and want it is 
not to pass out. Modern management is 
looking for better means of executive-work- 
er democracy. 














HE first comprehensive public relations 
program to be undertaken by a state 
association of commercial banks is being 
launched by the Connecticut Bankers Asso- 
ciation. Several years ago, the association 
appointed a Public Relations Committee to 
survey the need for a group public relations 
effort by the banks of Connecticut. During 
the ensuing years, the committee did effec- 
tive spadework ad pioneering in accumulat- 
ing facts pointing up the necessity for a 
real job of public education. 


As an outcome of these initial activities, 
some work was started on a local level. New 
Haven banks engaged a professional organ- 
ization to sample local public opinion on 
banks in that city. A survey indicated that 
the public did not adequately understand 
the services rendered by the banks to the 
community. One of the disturbing facts 
brought to light was the attitude on govern- 
ment-in-banking: one out of three or four 
persons would’t mind seeing the government 
step in and operate the banks! The report 
recommended that the banks broaden their 
services to the greatest possible extent and 
adopt a program to acquaint the public with 
such services and the role banks play in the 
life of the community. 


The New Haven banks undertook a public 
relations program on their own, retaining 
a public relations firm and sponsoring a 
paid advertising campaign in local newspa- 
pers. Following up this example, the Exec- 
utive Committee of the Association sam- 
pled the reaction of a representative group 
of banks to a state-wide public relations 
program. The Public Relations Committee 
prepared a questionnaire outlining a two- 
year trial program employing a full time 
Public Relations executive and facilities, fi- 
nanced by an assessment of $25 per million 
dollars in deposits. More than 75% of the 
answering banks said yes. One illuminating 
aspect of the replies was that only 16 banks 
did any public relations work at all and an 
even smaller number—6—employed profes- 
sional counsel. 


The Committee studied ways and means 
to set up an effective program, and decided 
to employ counsel and establish a public re- 
lations office in New Haven—contingent 
upon receipt of sufficient funds. 


The first purpose of the Connecticut asso- 
ciation’s program will be to establish better 
understanding of the whole story of bank- 


Bank Public Relations Program 
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ing services. The Committee feels that if 
the program did nothing more than that, it 
would be well worth its cost in money and 
effort. The intention is to go further, aim- 
ing at building new bank business through 
educating people on banking facilities they 
should use. 


Since good public relations should per- 
meate the entire staff from president to 
bank runner, a sound employee training 
system to make every staff member a sales- 
man will be available to member banks. 


Surveys of public opinion in other parts 
of the country show substantially the same 
results as the New Haven survey. In city 
after city, the man in the street lacks 
knowledge of the value of banks in gener- 
ating and stabilizing economic activity, and 
of services offered that would be of great 
use to him. 


Perhaps the reason why the average per- 
son has so little appreciation of banking 
is that it provides one of the most in- 
tangible of all services. It is up to the banks 
to visualize and explain what they do be- 
sides take in money and pay it out; to cre- 
ate understanding of the role they play in 
financing business and jobs. Here is a real 
opportunity to portray, in terms average 
people can understand, the part banks play 
in creating employment and wages through 
their lending functions. 





Bank Newspaper Advertising Grows 


OMMERCIAL banks throughout the coun- 

try made greater use of newspaper space 
in their 1946 advertising in comparison with 
1945, according to a study made for the Finan- 
cial Advertisers Association under the direc- 
tion of George J. Watts, Jr., assistant cashier, 
Corn Exchange National Bank and Trust 
Company of Philadelphia. 


Newspapers were used by 100% of the re- 
porting member banks. The breakdown of the 
1946 bank advertising dollar showed that 37% 
was devoted to newspaper advertising, a jump 
of 13% over the previous year. Radio main- 
tained the second choice position in bank ad- 
vertising by a definite margin, accounting for 
14.4% of advertising expenditures in 1946, 
a drop from 18% in 1945. Periodicals ranked 
third on the media list, accounting for 8.3%, 
with printed matter and direct mail next in 
line with 7.8% and 7.% of the average bud- 
get respectively. Trust advertising increased 
slightly to 8% of the total average budget. 
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OMETHING new in labor-management 

relations was started recently when 
Pitney-Bowes, Inc., postage meter manu- 
facturers of Stamford, Conn., inaugurated 
“annual jobholders meetings” for its 1400 
employees. The meetings, part of the com- 
pany’s internal relations campaign, were 
held on company time during the week of 
the annual stockholders meeting. An “open 
house” for their employees’ families and 
neighbors drew 5,000 visitors and consid- 
erable community good will for the company 
as well. 

“Public relations is more a matter of pol- 
icies and practices than of the publicity 
that sometimes reflects them. It is primar- 
ily a matter of doing the right thing in the 
right way, and then explaining it in the 
right words to the public.” This statement 
from the annual report of Pitney-Bowes 
keynotes the company’s progressive rela- 
tions program. 

At the jobholders meetings, company 
president Walter H. Wheeler Jr., aided by a 
giant income statement, explained profits, 
discussed the year’s financial operations, 
outlined some problems and future plans 
before groups of 250 employees in 14% hour 
meetings held over a two day period. 


Industrial Arithmetic 


ALLING it “industrial arithmetic”, 

Wheeler gave every worker in the 
plant the story on invested capital, surplus, 
depreciation and other subjects that even 
the stockholders sometimes stumble over. 
He covered problems of sales and produc- 
tion costs, and also tackled the thorny sub- 
jects of wages and officer’s salaries, frankly 
explaining that his own take-home pay af- 
ter taxes was equal to that of ten average 
employees. He invited and answered work- 
er’s questions from the floor, ranging from 
queries on job evaluation to one on the com- 
pany’s advertising policies. 


“Financial meetings for employees have 
been long overdue,” says Mr. Wheeler. “Af- 


PITNEY-BOWES MEETS 
ITS NEIGHBORS 


A Company Sells Itself to 
Employees and the Community 


ter all, the industrial worker has a big piece 
ot his life invested in a business, and we in 
management owe him a report on our stew- 
ardship, just as we owe it to the stockhold- 
ers. Perhaps even more so because em- 
ployees’ lack of correct financial informa- 
tion is a major reason for labor-manage- 
ment misunderstanding in the country to- 
day. 

“This company’s management has seen 
the need to give workers an increasing par- 
ticipation in the benefits of the enterprise 
system through more company information, 
profit sharing and greater recognition of 
che worker in his job and out of it. We be- 
lieve Pitney-Bowes employees understand 
with greater clarity, just what it takes to 
run a business in order to serve the con- 
suming public, the stockholder and the em- 
ployee himself.” 


Open House and Plant Tour 


ITNEY-BOWES realizes that an indus- 
trial plant can never have the familiar, 


Blow-ups of charts used in the company’s 
annual report aroused keen interest in the 
industrial relations exhibit. 
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cheerful atmosphere of a home, but feels 
that one measure of its citizenship is the de- 
gree to which it can approach this friendly 
climate. Welcoming the employees, their 
families and their friends at the recent 
Open House, were the company’s president, 
personnel manager, and its Industrial Rela- 
tions Council employee chairman. 

All visitors received a special issue of 
the company’s house organ containing a 
map outlining the plant tour. Charts of the 
company’s wage-profit relationship and 


growth in payroll and personnel were blown 
up from the annual report to make interest- 
ing and effective exhibits. 


More Effective Bank Statement Ads 


HE recent crop of annual reports to bank 
stockholders — or the colder form of finan- 
cial statements — points up the need for at 
least. several of the “Twelve Suggestions” for 
making bank statement advertisements more 
effective, as set forth in the brochure issued 
by the New York Times. The editor of the bro- 
chure observes: 

“Widespread ignorance of the human 
side of banking is the largest barrier to 
improving public relations. Even more 
serious, it makes a fertile field for mislead- 
ing and injurious propaganda. Its cure is 
absurdly simple — public education, through 
a well-planned public relations program.” 
Recommendations for a comprehensive pro- 

gram include: advertisements, news stories of 
institutional or member activities, personnel 
training and booklets. One of the most effec- 
tive examples of statement reports features, 
along with the recitation of the statement of 
condition and listing of chief officers and direc- 
tors, is the following graphic. 


QUR OPERATING INCOME WAS DERIVED FROM 


RENT MAINTENANCE 
SERVICE, INSURANCE, 
MISCELLANEOUS 


AND WAS DISTRIBUTED 19 
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To remind its guests of the investment 
the company makes in tools for its workers, 
Pitney-Bowes labeled all machines with 
costs signs. Each sign carried the name of 
the machine, its approximate cost, and the 
slogan, “Better Tools Make Better Jobs.” 
A skeleton staff was on hand to operate the 
machines and explain their function to the 
visitors. 


The company’s internal labor relations, 
the high morale of its employees, and its 
standing in the city of Stamford attest the 
success of its progressive educational and 
community relations programs. 


Investors are Just People 


EW ORLEANS Public Service, in its 1946 

annual report to its 3540 employees, 
gives the stockholder a much-needed introduc- 
tion. The letter from president Paterson hu- 
manizes the investor in these words: 


“The thousands of investors who own 
our business are people just like us. Public 
service would not exist had not individuals 
invested their money to provide us with the 
tools and equipment with which we work. 
Some of these investors are men and women 
who have saved their money and invested 
it in the securities of the company. Others 
have savings in banks or life insurance 
companies which in turn invest in compan- 
ies like ours which are judged to be finan- 
cially sound and prudently operated. What 
we do to add to our revenues, conserve our 
resources and maintain a sound relationship 
between revenue and operating costs, there- 
fore, affects the lives of thousands of in- 
vestors, many of whom are our fellow work- 
ers, our friends and neighbors.” 


In a section devoted to Investors, the report 
remarks that business organizations are simply 
“voluntary combinations of employees and in- 
vestors who seek an income through rendering 
essential service to the public.” Stockholders, 
it is noted, received 5.5% of total revenue 
compared to 27.5% paid in direct wages. 

Profuse in group photographs, the report 
features current activities and future plans 
“because therein lies the true reflection of the 
character and ideals of the company.” Sources 
and distribution of the income and income 
dollar are clearly shown in lay language. 


THE NEW HAVEN FOUNDATION, set up in 1928, 
held funds aggregating $1,489,840 at the end 
of 1946, according to the annual report of the 
five local banks acting as trustees. Income dis- 
tributed in 1946 amounted to $41,911, the 
highest for any year of the Foundation’s ex- 
istence. 












1947—Second Quarter 


USINESS ACTIVITY: A preview of esti- 

mates of national economic activity in the 
second quarter of the year gives little support 
to widespread fears of early slump or sharp re- 
cession. Though preliminary figures do confirm 
the earlier indications that business activity 
has been leveling off from the rate which held 
throughout 1946, the new figures — contrary 
to some earlier beliefs — may show that the 
post-war peak has not yet been reached. 


These early estimates by Government econ- 
omists indicate that gross national product 
in the second quarter was running at an annual 
rate of about $214 billion — about $5.8 billion 
higher than the wartime peak reached in the 
second quarter of 1945. Though higher price 
levels account for much of the estimated in- 
crease over the last quarter, the indication 
that economists in Washington are taking a 
more cheerful view of business prospects for 
the balance of this year and early 1948, is 
also significant. 

Production and employment reached high 
levels in the second quarter and the Bureau 
of Labor Statistics reported there is no down- 
turn in sight. In May, rising for the third 
consecutive month, the total of wage and sal- 
aried workers in non-farm jobs attained the 
record level of 42 million; unemployment fell 
to less than 2 million, equaling the low reached 
last Fall. In May also, weekly earnings in 
manufacturing reached an all-time high of 
$48.86. 

Industrial activity, though continuing at a 
high level, is not accompanied by demand 
strong enough to hold at peak levels through- 
out the year. The latest analysis of sales and 
inventories reported by the Department of 
Commerce pointed out that seasonal patterns 
have begun to reassert themselves in a sub- 
stantial portion of industry, whereas pres- 
sures for goods in 1946 were sufficiently 
strong to offset the normal peacetime seasonal 
forces. 

The seasonal pattern of buying by retailers 
is returning as scarcities disappear. Retailers 
assert that nonseasonal buying can be stim- 
ulated by combining low price, high quality 
and right styling, but that “easy money is 
now out of circulation.” This observation finds 
support in the 30 per cent drop from last year 
in the consumption of alcoholic beverages, for 
rather than a protest against high prices, this 
might well indicate a general “lack of the 
price.” The 15 per cent rent rise will further 
cut the consumer’s dollar. 


UILDING CONSTRUCTION: Though 
high costs continue as a serious threat to 
the construction industry, especially in the 
low cost housing, the removal of controls over 
industrial and commercial building has awak- 
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ened new interest in the field. Further stim- 
ulus has come from the belief that under the 
new labor act relief might be given from high 
production costs resulting from secondary boy- 
cotts practiced by some unions. 


Coincident with the removal of controls on 
commercial building, the semi-annual office 
occupancy survey by the National Association 
of Building Owners and Managers found that 
the steady upward trend in occupancy of bus- 
iness buildings throughout the country, since 
1934, has been interrupted. The major reason 
for the small drop in occupancy is reported 
to be the absorption of close to 3 million square 
feet of space released by the Government after 
use for wartime purposes. 


Heavy outlays for plant expansion are indi- 
cated by new figures published jointly by the 
SEC and the Department of Commerce. These 
figures show that business expects to spend $3.8 
for new plants and equipment in the next three 
months, an all time high. 


NVENTORIES AND EXPORTS: Exports 

so far this year, running at the annual rate 
of almost $15 billion, have substantially out- 
stripped imports, currently at a rate nearer 
$9 billion yearly. The Department of Com- 
merce foresees a decline from these peacetime 
peak levels to come in the fourth quarter of 
the year. The Department places foreign gold 
holdings and dollar exchange at $20 billion as 
of the end of March, and emphasized that 
present high prices would substantially cut 
the value of these holdings in terms of export 
trade. 


Some business observers feel that too much 
attention is being paid to export trade and 
dollar shortages in weighing prospects for the 
balance of the year. They feel that loans may 
be arranged to take care of dollar shortages, 
and that even if exports remain at peak 
levels, the key situation to watch is inventory 
accumulations of manufacturers, wholesalers 
and retailers in our domestic economy. In- 
ventories were expanded in 1946 by $10 bil- 
lion and the rate of expansion indicated by the 
$3.3 billion in the first quarter this year is at 
over $13 billion. Despite indications of reluc- 
tance to step ahead of actual requirements be- 
cause of the price and sales outlook, the 
latest Department of Commerce survey finds 
that manufacturers are now less cautious in 
building inventories than might have been 
expected. 


The note of returning optimism in this coun- 
try was in sharp contrast to. the gloom ap- 
parent in Britain. Discouraging reports on 
coal production, shrinking savings, mounting 
wage and production costs there added de- 
pressing factors to Chancellor Dalton’s an- 
nouncement of coming cuts of imports to help 
meet the dollar shortage. 











‘IVE years of research in the semantics 
k of America’s economic vocabulary by 
the American Economic Foundation points 
to this major conclusion: The public will 
continue to believe absurdities about cor- 
porate profits until it is able to understand 
the language used by corporations to report 
the arithmetic of their operations. 

If the public is ever to understand this 
who-got-how-much-for-doing-what arithme- 
tic, we must change the language. Training 
each American to understand the terminol- 
ogy of accounting is obviously impractical. 
But converting the accounting jargon into 
a vocabulary of simple single-meaning 
words requires only the ability to appreciate 
the inadequacies of the accounting jargon 
and the imagination to supplement it with 
the functional vocabulary that is now avail- 
able. 


The best minds in the accounting profes- 
sion are very much aware of the weaknesses 
in technical language. They assigned their 
Controllership Foundation a nationwide 
survey of the public’s understanding and 
accepting of the facts and figures of busi- 
ness accounting. The report reveals that 45 
per cent of the people believe that most 
companies make more profit than they re- 
port; 56 per cent say there are too many 
figures and big words in the profit state- 
ment; 59 per cent say that most people have 
a hard time understanding the typical P&L 
statement. 

In every business the human energy of 
its workers is applied, with the aid of tools, 
to the goods and services bought from oth- 
ers. The final product is sold to customers. 
The money received from customers is used 
to meet five costs. It must pay (1) the 
workers who supplied the human energy, 
(2) the owners who supplied the tools and 
(3) the outside sources that supplied the 
goods and services. Out of this money must 
also come (4) enough to buy replacement 
tools and (5) the taxes demanded by gov- 
ernment. 


These same operations are performed, 
these same five costs are paid, by all busi- 


EXPLODING THE PROFIT MYTH 
Make Accounting Jargon Understandable 


FRED G. CLARK 
General Chairman, The American Economic Foundation, New York City 


Excerpts from The Public Relations Journal, June 1947 
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nesses—large or small. Public relations men 
have seen what harm obscurity of language 
has done in denying workers and public a 
chance to measure their self-interest in* 
strikes, union feather-bedding, increased 
production, and cost-cutting. 


A Major Marxian Fallacy 


UT one of the most serious faults with 

our accounting vocabulary is not ap- 
parent at first glance: The fact that our 
current language, by its incomplete record- 
ing of costs, has given the appearance of 
validity to a major Marxian fallacy. Marx 
insisted that profit was the surplus value 
produced by the workers and stolen by the 
owners. In the English economy that Marx 
knew there were few tools, and the back- 
breaking jobs we now assign to tools were 
performed by human beings. But America 
in 1947 is a tool society. The tools designed 
and built with the accumulated savings of 
millions of anonymous tool owners are at 
work. They multiply the energy of each 
worker, permitting him to produce more 
and earn more, with less effort in fewer 
hours. 

Yet accountants describe the payments 
made for the use of the tools with this “sur- 
plus value” definition of profits: “Profits are 
realized by sales or exchanges in which the 
value received is greater than the cost of 
the thing parted with.” By implication, the 
tools make no contribution to production 
and any profit payment made to those who 
provide the tools is not a legitimate cost of 
production! 


Functional Operating Statement 


ARL MARX is exorcised very prompt- 

ly and efficiently by the functional 
Operating Statement shown opposite. The 
Statement ‘is reprinted here in summary 
form. Each of the five entries should be 
looked on as “chapter titles’. It is not in- 
tended that they limit the information pre- 
sented. Within each “chapter” the function- 
al story of operations and noteworthy sub- 
totals can be described in complete detail. 
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FUNCTIONAL OPERATING REPORT 
VANADIUM-ALLOYS STEEL COMPANY 
Year Ended June 30, 1946 


WE RECEIVED FROM OUR CUSTOMERS —_ 
THESE RECEIPTS WERE EXPENDED FOR: __-_--_..----__-_- 
Cost of Goods and Services Bought from Others 
Cost of Payments Ordered by Government (Taxes) 
Cost of Human Energy (Wages, Salaries) SS 
Cost of the Tools Wearing Out (Depreciation, Depletion) _— 
Cost of Using the Tools (Profit) 


TOTAL EXPENDED 


Tools in use by Company workers ______--_-__---------_-- —-__-----___- 


Per Worker 
$6,971.64 


Total 
$7,557,253.64 


$3,104,053.20 
$471,887.66 
$3,404,705.03 
$169,054.49 
$407,553.26 


$2,863.53 
$435.32 
$3,140.87 
$155.95 
$375.97 


$6,971.64 
$7,923.28 


$7,557,253.64 
- $8,588,847.50 





There is no multiple reporting of profits. 
The profit payment is given a clear func- 
tional label: A cost of production—a pay- 
ment for the use of the tools to those who 
have participated in production by provid- 
ing those tools. It is clearly stated what 
portion of the cost was paid directly to the 
tool providers as dividends and what por- 
tion was paid into their (earned surplus) 
savings account. “Earned surplus” has been 
given a variety of titles and explanations, 
but practically none indicated who owned 
the money. 

Unless it is clear to the workers and the 
public who owned the money in the first 
place, deduction suggests either the exist- 
ence of hidden profit or supports the conten- 
tion that the corporation is operated ex- 
clusively for the benefit of the stockholders. 

In the new statement, the customer is 
identified as the boss, the employer, and the 
source of money. The Statement establishes 
taxes as a cost of doing business that must 
be paid out of money received from the cus- 
tomer. It makes it easy for the laymen to 
see that the clamor to “Tax the corpora- 
tions” really means “Make the corpora- 
tions collect a hidden sales tax from the 
customers.” 


Cost Identification 


HERE is no reference in the new form 

to such confusing terms as “deprecia- 
tion”, “depletion”, or “amortization”. These 
costs are identified in words that every 
worker can understand. Once this cost is 
understood, each worker will realize that 
his own self interest is served by the provi- 
sion for the purchase of new tools that will 
make the future of his job more secure. 


The “pie chart” has been a very useful 
means of consolidating the arithmetic of 


many confusing entries in the traditional 
income statement. But the “pie chart” does 
not permit easy visual comparison of one 
year with another year or a series of years. 


When you offer the Functional Operating 
Statement to members of your top man- 
agement, you may run into two criticisms. 
The new form tells too much about net earn- 
ings and the particular company won’t show 
up well. There are two answers to this. The 
earnings of no large corporation differ sub- 
stantially from the earnings of other large 
corporations in the field. The earnings are 
always less than the organized worker has 
been led to believe. 


What Do People Want? 


NATIONAL survey to determine why 

patrons go to one bank in preference 
to another revealed that in 89 cases out of 100, 
the reason was the human element, the con- 
fidence they had in someone in the bank. The 
survey showed that 63 per cent of the cus- 
tomers who quit certain banks did so because 
of this same human element, in reverse, be- 
cause they were neglected, embarrassed, or be- 
cause employees were indifferent or antagon- 
istic. 

Unless a bank has a sound employee rela- 
tions program it need not waste very much 
time on a public relations program, for em- 
ployees are the key to all sound public rela- 
tions. Good employee relations suggest frequent 
meetings with the employees. The policies of 
the bank should be discussed and explained 
and full information given as to what the 
bank is doing and plans to do. Remember that 
nine out of every ten customers on an average 
who do business with a bank do it with the 
employees and not the officers. 

H. C. NICHOLLS, Cashier, First National 

Bank of Madison, Wis. 
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— THE CAPITALABOR TEAM — 


Developments which have promoted, or promise to promote, mutual 
welfare of employees, employers and providers of capital tools. 


Loyalty Builder 


Profit-sharing with labor should be used by 
management to build and hold the workers’ loy- 
alty to, and interest in, the success of the com- 
pany as a lifetime career for themselves. This 
result can be achieved by placing a worker’s 
share in long-term profits in trust for distri- 
bution to him when he leaves the company, 
usually by retirement, or when he needs a 
loan or under any reasonable set of conditions 
approved by the committee establishing the 
fund’s disbursement policies. 


The percentage of annual profits allocated to 
employees should be on a sliding scale in rela- 
tion to the company’s profit, and should start 
only after a reasonable minimum profit al- 
locable to surplus and dividends has been 
achieved. Further, profits should be figured 
against operation’s income and expense and not 
against a fictitiously high capital investment. 

The fund thus accumulated should be ad- 
ministered, not by the company, but by a 
reputable trust institution and under the gen- 
eral direction of the labor-management com- 
mittee. 

Benefits to the employee may be paid as 
an annuity to his estate upon his death, as a 
loan upon approval of the labor-management 
committee, as a supplement to reduced earn- 
ings in a period of depression, and so on. The 
fund is always under joint labor-management 
control with the interest of the workers 
assured of adequate protection. This gives the 
worker a real stake in the company’s contin- 
ning progress.—A. Corning White, Special As- 
sistant to the Deputy Director for General Dis- 
posals, New York Regional Office, War Assets 
Administration. Dun’s Review, April, 1947. 


New Pension Plan at Ford 


The Ford Motor Company recently shattered 
precedent in the automotive industry by an- 
nouncing a pension plan covering nearly 
100,000 hourly-rated workers. Union sources 
indicated that the company’s contribution to 
the pension fund would be about eight cents 
an hour. An estimated 5,000 employees will 
be eligible for immediate when the retirement 
plan becomes effective. 


Retirement age and methods for administer- 
ing the fund have not been definitely settled, 
but under the setup for which the union 
was striving, a worker earning $200 a month 
would contribute $1800 in thirty years and 
receive at retirement a total of $100 a month 
in addition to regular social security benefits. 


Profit Sharing and Labor Relations 


Much confusion exists in connection with the 
relationship of profit-sharing plans to labor 
relations. The term profit-sharing itself means 
different, things to different people, but in the 
final analysis, all employee benefits are de- 
rived from profits. The ideals of profit sharing 
are sound. However, the type of plan, its 
timing and the general labor relations climate 
in which it is installed determine the differ- 
ence between a successful or unsuccessful 
plan. 


These were the opening remarks of Meyer 
M. Goldstein, Director of the Pension Planning 
Company of New York, Special Lecturer at 
the University of Connecticut’s Second Char- 
tered Life Underwriters Institute on June 23. 


Each employer must carefully evolve a 
tailor-made employee program that will really 
carry out his purposes and be consistent with 
the other responsibilities of management, Mr. 
Goldstein suggested. In some instances thé 
company’s best procedure may be employee 
benefits such as hospitalization, medical care, 
etc., or a discretionary bonus plan based on 
merit. In other cases, a formal profit-sharing 
plan calling for cash distribution at periodic 
intervals or accumulation of funds and their 
distribution at the time of the employee’s dis- 
ability, retirement or death is indicated. 
There exists also a crying need for a real 
pension plan and many war-deferred profit- 
sharing plans, are currently being changed to 
sounder and more effective pension plans. 


Suggestion System Plus Publicity 


Last February, the Chesapeake and Ohio 
Railway inaugurated a new suggestion system 
to encourage employees to submit ideas to 
make the C & O a better railroad. The system 
is administered by 14 local committees under 
the supervision of a General Committee which 
considers suggestions on the basis of their 
adaptability to system-wide use and determines 
the amount of the award. 


Winners are announced each Monday after- 
noon and the awards, from a 10 dollar min- 
imum upward, are made by department heads 
or other local railroad officers. Publicizing 
these ceremonies through press and photo- 
graphic releases is an important function of 
the local committees in addition to making 
recommendations to the General Committee 
and giving written explanations as to why 
rejected ideas were not practical. 
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Condensed Statement of Condition, June 30, 1947 


RESOURCES 


Cash on Hand and due from Federal Reserve 
Bank and Other Banks . 

U. S. Government Securities . 

State and Municipal Bonds . 

Other Securities .. ; 

Loans and Bills Purchased . 

Bonds and Mortgages . 

Bank Buildings . 

Other Real Estate 

Other Resources . 


LIABILITIES 


Capital 

Surplus. : 
Undivided Profits . 

Reserve for Contingencies . 
Dividend payable July 1, 1947 
Deposits 

Reserve for Taxes, Expenses, etc. 


$ 61,146,531.34 
138,435,842.83 
6,762,764.80 
2,433,462.79 
30,278,277.59 
475,410.93 
2,500,000.00 
1,000.00 
567,111.28 


$242,600,401.56 


$ 8,200,000.00 
5,700,000.00 
1,692,948.09 
649,977.08 
205,000.00 
224,789,623.57 
1,362,852.82 


$242,600,401.56 


United States Government and State and Municipal bonds carried at $16,374,195.85 
are pledged to secure public deposits and for other purposes, as required by law. 


One of the Oldest Trust Companies in the United States 


MEMBER NEW YORK CLEARING HOUSE ASSOCIATION 
FEDERAL RESERVE SYSTEM AND FEDERAL DEPOSIT INSURANCE CORPORATION 
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NATIONAL BANK 


OF THE CITY OF NEW YORK 








STATEMENT OF CONDITION, JUNE 30, 1947 








RESOURCES 









Cash and Due from Banks $1,113,745,115.62 











U. S. Government Obligations. . . . . . . . 2,168,562,691.23 
State and Municipal Securities . . . . . 2... 90,286,043.16 
Other Securities in a or 167,465,578.51 
Loans, Discounts and Seaton’ Acceptances . « « «  1,203,007,457.14 
Accrued Interest Receivable . . . . . . 2. « -« 10,326,383.08 
Mortgages . . cy ie a woe A 11,238,282.40 
Customers’ Accepeance Liability a a a 7,128,284.71 
Stock of Federal Reserve Bank . . . . . 2. « 7,950,000.00 
Banking Mouses. . ..-. +++ 2 « « © « 31,848,639.55 
ee . ee Se ele ee ele eee 2,718,654.85 













$4,814,277,130.25 






LIABILITIES 
Capital Funds: : 
Capital Stock . . . . . « «~ $111,000,000.00 
Surplus . - « « « +  154,000,000.00 
Undivided Puce . ee eh eer 52,316,584.36 








$ 317,316,584.36 










Dividend Payable August 1,1947. ..... . 2,960,000.00 
Reserve for Contingencies . . . 2. 2 © «© «© + 16,448,721.84 
Reserve for Taxes, Interest, etc.. . . . « 6 « « 12,291,312.47 
Deposits . . <s. 0 » = » le « eee 
Acceptances Outstanding . - « « $ 10,936,699.47 

Less Amount in Portfolio. . . 3,192,082.49 7,744,616.98 
Liability as Endorser on Acceptances and Foreign 

a ey ok ey kt me ee ee 1,361,007.39 
I a at ge eh eee ee 11,073,665.86 







$4,814,277,130.25 





United States Government and other securities carried at $312,669,070.00 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 






Member Federal Deposit Insurance Corporation 





CHECK LIST FOR WILL DRAFTING 


MARK E. LEFEVER, ESQ. 
Conlen LaBrum & Beechwood, Philadelphia; 
Secretary, State Board of Law Examiners 


T is essential to proper draftsmanship of 

wills and deeds of trust that the testator 
or settlor reveal to the draftsman all the 
pertinent facts. In terms of estate planning 
these facts may be summarized by the jingle 
repeated to every budding and would-be 
journalist : 


“T have six honest servingmen, 

They taught me all I knew, 

Their names are What and Why and When, 
And How and Where and Who.” 


The testator’s family status, the names and 
ages of his wife, children, grandchildren 
and parents and other relatives; the nature 


and value of his assets; the estimated 
shrinkage and cost of administration of his 
estate, with particular emphasis on the im- 
pact of taxes thereon; the testator’s objec- 
tives for himself and his family must all be 
considered. It is well to make careful mem- 
oranda of these facts. Time after time such 
a memorandum, carefully prepared, has dis- 
couraged a will contest. 

Let us devote attention to specific clauses 
of the will: 


I. PREAMBLE: This should include tes- 
tator’s name, address and marital status for 
purposes of identification. All prior wills 
and testamentary writings should be ex- 
pressly revoked. This eliminates any doubt 
as to revocation by implication or by can- 
cellation or destruction and consequently 
eliminates the source of much litigation. 


II. DIRECTION TO PAY DEBTS. A di- 
rection in a husband’s will to pay debts, fu- 
neral bills and administration expenses may 
cause trouble. It has been contended that 
the giving by the testator of a general pow- 


This article, which is based on a lecture delivered before 
the Philadelphia Life Insurance and Trust Council on 
March 18, 1947, has been prepared with Pennsylvania law 
primarily in mind. 


er to pay debts may operate as an appoint- 
ment to creditors or to provide creditors 
with the argument that the one year lien of 
debts has been extended or that old and un- 
enforceable debts have been recognized. 
However, the direction to pay the funeral bill 
and expenses of last illness is imperative in 
a married woman’s will in order to impose 
liability for those expenses upon her estate 
and not upon her surviving husband. This, 
of course, has the advantage of providing 
deductions for state inheritance and federal 
estate tax purposes. 


III. IDENTIFICATION OF THE DE- 
VISEE OR LEGATEE. The devisee or lega- 
tee should be identified by name, address 
and relationship, if any, to the testator. It 
is important that the correct corporate title 
of charities be used. Attention to such de- 
tails will eliminate contests such as occurred 
in Gerety’s Estate, 354 Pa. 14. 


IV. DEVISE OF REAL ESTATE. It is 
important that the devise of the property be 
stated, without ambiguity, either by metes 
and bounds or by a street address in a city. 
Be certain to include improvements, e.g., a 
garage, shed, etc., and also separate lots of 
land which are contiguous to the main tract. 
Proper draftsmanship of a will as well as a 
deed in Pennsylvania requires the addition 
of the historical language “heirs and as- 
signs” following the name of the devisee in 
order that the latter shall receive the fee 
simple interest intended by testator. If the 
property is subjected to a mortgage and the 
devise is to be free of the mortgage, specify 
this fact; otherwise, the devisee will take 
subject to the mortgage. In the event there 
is a building and loan mortgage to which 
the devise is made subject, be certain to in- 
clude a bequest of the building and loan 
stock. Also, include a bequest of the fire, 


15 





16 


casualty, and other insurance policies cover- 
ing the demised premises. 


V. PERSONAL EFFECTS. In bequeath- 
ing such containers as desks, bureaus, box- 
es, etc., do not use the word “contents” lest 
there be included a deed, mortgage, securi- 
ties, or other items not intended. Be suffi- 
ciently specific to exclude items not intended 
to be bequeathed and at the same time suffi- 
ciently broad to pass the full measure of the 
intended bequest. 


VI. BEQUEST OF OTHER PERSONAL 
PROPERTY. It is advisable to state the be- 
quest not in terms of a specific amount but 
as a fraction or percentage of the estate; 
otherwise, in the case of a declining market 
and a shrinking estate, the interest of the 
residuary legatee will be jeopardized and 
perhaps eliminated. Avoid specific legacies 
such as “100 shares Pennsylvania Railroad 
Stock” or “Cash in my Account in X Bank” 
because these assets may be changed before 
testator’s death without his realizing the 
effect upon his intended beneficiary. 

The $1 and $5 gifts which the lay person 
thinks essential to disinherit a close rela- 
tive should be avoided. It is important, how- 
ever, to use proper psychology and not to in- 
sist on elimination of such clauses where 
such insistence may make the testator sus- 
picious or distrustful. 


The use of libellous words in bequests as, 
for example, “I give to my worthless son, 
John, $5, the price of a good hemp rope with 
which to hang himself,” serves no purpose 
other than to create a legacy of lasting ill 
will and should be avoided. 


VII. RESIDUARY CLAUSE. The lan- 
guage of the residuary clause should be suf- 
ficiently broad to pass all of the estate, real 
and personal, which is not specifically de- 
vised or bequeathed theretofore. The classic 
language is, “All the rest, residue and re- 
mainder of my estate, real, personal and 
mixed, of whatsoever kind and wheresoever 
situate...” 


It is advisable to devote a separate para- 
graph to the exercise of known powers of 
appointment either general or special. In 
those cases where there is no known power 
of appointment, or in the event it is desired 
to take care of any possible contingency, it 
is well to add, after the foregoing language, 
“ .. including any property, real, personal 


1Suggested Clause: “I give and bequeath, absolutely, to 
my nephew, N, residing at 1010 North 5th Street, Phila- 
delphia, Pennsylvania, all of my wearing apparel, jewel- 
ry, silverware, books, pictures, furniture, and all articles 
of personal and household use, equipment and ornament.” 


TRUSTS and ESTATES—July 1947 


or mixed over which I now have or here- 
after may have power of appointment.” 


Frequently testator creates a trust of his 
residuary estate with life income to his 
wife, succeeding life estates to his children 
and, finally, a remainder over. The clause by 
which this testamentary scheme is sought to 
be effected, the devolution clause, is the most 
dificult to write and the most fruitful 
source of litigation of any clause in a will. 
The difficulty arises from the failure of the 
draftsman to designate proper remainder- 
men who will stand ready to take regardless 
of what may befall the holders of preceding 
estates. The simplest example is that of an 
estate for life with remainder in fee to cer- 
tain named persons. To guard against the 
intestacy that would result if the named re- 
maindermen should predecease the life ten- 
ant, an alternative remainder should be cre- 
ated which is certain to be effective under 
any circumstances. To draft such a clause 
properly, the scrivener should draw up and 
study carefully a complete family tree and 
then cover all possible situations, likely or 
unlikely, so as to avoid an intestacy no mat- 
ter when or how the preceding estates ter- 
minate. Use properly technical words such 
as “issue”, “children”, “heirs-at-law”, “re- 
maindermen”, “per stirpes’, or “per cap- 
ita”. Cover lapsed gifts due to death of 
vested or contingent legatees. 

Extreme care must be taken to avoid vio- 
lation of the rule against perpetuities. If 
a clause may possibly violate the rule, in- 
clude a saving clause, such as: “It is my in- 
tention not to violate the rule of perpetui- 
ties. In the event that any clause of my will 
or any remainder interest hereunder vio- 
lates the rule, it is my intention that my will 
shall be construed so as to validate the in- 
terests which do not violate the rule and 
delete the clauses which do violate the rule, 
without striking down the will in its en- 
tirety.” 

Similar precautions must be taken to 
avoid running afoul of the rule against ac- 
cumulation of income. All too frequently, 
careless scriveners, following instructions 
of a testator to delay gifts of principal until 
children are 25, 30, and 35 years of age, also 
endeavor to accumulate income and delay 
distribution thereof until the children reach 
those ages. These clauses not only violate 
the rule against accumulations but, in vio- 
lating the rule, may endanger the validity 
of the entire bequest or devise. 


VIII. APPOINTMENT OF EXECUTOR 
AND TRUSTEE. The executor and trustee 
should be named in a separate clause with a 





provision for substituted executors and 
trustees in the event of the death, resigna- 
tion, unwillingness, or inability of original 
nominees to serve. It is generally advisable 
to waive any requirement that the fiduciary 
post security. Although such a waiver is in- 
operative in Pennsylvania as to a non-resi- 
dent executor or trustee, it is recognized in 
other states, e.g., New Jersey, and will elim- 
inate the necessity of a Pennsylvania resi- 
dent posting bond as, for example, in the 
case where it is necessary to take out ancil- 
lary letters in New Jersey in the estate of 
a Pennsylvania decedent. 


Individual Situations 


WILL conforming generally to the sug- 
gestions set forth above would be suffi- 
cient to accomplish devolution of property 
from a testator to his intended beneficiaries. 
There are, however, a number of specific 
clauses covering individual situations that 
careful scriveners should include in wills. 
They follow: : 

A. COMMON ACCIDENT CLAUSE. 
Death of husband and wife, or other mem- 
bers of the family, in a common accident or 
calamity, gives rise to legal consequences 
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which must be guarded against if the es- 
tates of the victims are to devolve in the de- 
sired manner. If, for example, a man’s will 
devises his entire estate to his wife, with 
alternative gifts in the event that she should 
predecease him, and the will makes no pro- 
vision for a common disaster, then the en- 
tire testamentary scheme may be destroyed 
by showing that the wife survived her hus- 
band for only a matter of minutes. Another 
unfortunate consequence is that there will 
be incurred the expense of administering 
the entire estate twice, (a) when it passes 
from the husband to the dying wife; and 
(b) when it passes from the dead wife to 
her heirs. A common accident clause will 
eliminate this as well as controversy over 
who actually died first. It is important to 
remember that there are no presumptions 
except under the Simultaneous Death Act? 
which, when there is no evidence whatsoever 
as to who died first, assumes that the dece- 
dents died at the same time. 


There are two forms of common disaster 
clauses in general use, viz: } 


*Act of 1941, June 19, Penn. P.L. 138 §§1, et seq. (68 P.S. 
§§521 et seq.), similar to statute in many other States. 


Executor and Trustee 


BANKERS TRUST COMPANY 


NEW YORK 





1. “In the event that my wife dies with 
me in the same common accident or 
disaster, I give...” 

. The defeasance clause which gives a 
defeasible fee to the wife conditioned 
upon her survival 30, 90 or 180 days 
after the death of testator. 


I prefer the latter; however, it should be 
carefully drafted, to provide for adequate 
support of the wife, etc. during the period 
of defeasibility. 


B. SPENDTHRIFT TRUSTS. Spend- 
thrift trusts are a favorite of the law of 
Pennsylvania and other states, not only to 
prevent dissipation of the estate by improvi- 
dent sons, but particularly to protect a 
daughter against an improvident husband. 
Spendthrift clauses are effective not only 
with regard to income but with respect to 
principal. Any language expressing intent 
that the gifts be subject to spendthrift pro- 
visions is generally given recognition by 
the courts. 


C. TAX FREE CLAUSE. Although ordi- 
narily a testator intends and declares that 
specific legacies and devises should be tax- 
free, he loses sight of the fact that modern 
taxation reaches many other transfers of 
property which take effect at death, viz, 


life insurance, gifts inter vivos, jointly 
held property, U. S. “E” Bonds, tentative 
trusts, etc. Ordinarily, it is the intention 
of the testator that all of these transfers of 
property be free and clear of taxation. It is 
possible so to provide.® 


D. INCAPACITY CLAUSE. Provision 
should be made that the executor serve as 
trustee of any property which at the time 
for distribution will go to the minor or per- 
son suffering from mental or physical in- 
capacity. Powers should be vested in the 
executor to apply the principal of such trust 
and income therefrom for the education, 


5’“T hereby direct that all estate, inheritance and succes- 
sion taxes which may be levied at my death by the United 
States, the Commonwealth of Pennsylvania, and/or any 
other taxing agency or authority, upon property, real, 
personal or mixed then owned solely by me or then owned 
by me jointly with some other person or persons, or upon 
proceeds of life insurance policies upon my life, or upon 
United States Government Bonds, payable on my death to 
a designated person or persons, or upon gifts inter vivos 
made by me, or upon any other item of property, real, 
personal or mixed, shall be paid out of the principal of 
my general estate to the same effect as if said taxes were 
expenses of administration, and all legacies, bequests, and 
devises made by this will or by any codicil(s) hereto, and 
all jointly owned property, United States Government 
Bonds, insurance proceeds, gifts inter vivos, etc. shall be 
free and clear of such taxes. In his absolute discretion, my 
Executor may pay such taxes immediately or may postpone 
the payment thereof upon future or remainder interests 
until the time possession thereof accrues to the beneficiary 
or beneficiaries.”’ 
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care, maintenance, welfare, general support 
of the minor or incapacitated beneficiary 
and that he may make payments to or on 
behalf of such beneficiary to any person 
whom he may chose without intervention or 
necessity of appointment of a guardian. 


E. GUARDIANS. Careful attention 
should be given to the appointment of a 
guardian, or substitute guardian in the 
event of the death or resignation of the 
former, both of the estates and of the per- 
sons. It is important to discriminate be- 
tween the two types of guardians and their 
functions. It is often wise to eliminate need 
for appointment of guardians of the estate 
by vesting wide powers and discretion in 
the executor (as a trustee) during the pe- 
riod of incapacity or minority of any bene- 
ficiary. 

F. EXECUTORS’ POWERS. An executor 
in Pennsylvania has no power to retain se- 
curities nor to sell real estate except for 
debts. He should, therefore, be given power 
to sell real estate within a two year period so 
as to eliminate the complicated procedure 
provided by the law for the sale of real es- 
tate. Likewise, he should have power to re- 
tain securities in a falling or questionable 
market so as to protect from shrinkage the 
estate of a decedent who dies in adverse fi- 
nancial times. Moreover, he should have 
power to distribute in cash or kind so as 
to avoid unfavorable liquidation of articles 
which are valuable intrinsically or senti- 
mentally. 


G. TRUSTEES’ POWERS. One of the 
principal reasons for creating a trust is to 
place the management of the estate in the 
hands of capable persons. Usually testator 
or settlor selects a competent trust com- 
pany, with or without an individual co- 
trustee. If testator recognizes the need of a 
trust, he should select trustees in whom he 
has faith and give them broad powers and 
discretion. I suggest the following broad 
powers (among others) to trustees: 

1. To buy and sell real estate (generally 
or in distribution of estate). 

2. To lease and mortgage real estate. 

3. To retain non-legal investments. 

4. To make non-legal investments. 

5. To retain cash. 

6. To consume principal for benefit of 
income beneficiaries. (CAVEAT: fiduciary 
and not income beneficiary should have sole 
right to exercise this power.) 

7. To distribute to any person whom the 
trustee sees fit and that be a sufficient ac- 
quittance. 





8. To accumulate income for a minor or 
incompetent. 

9. To hold principal, as guardian, for a 
minor or incompetent. 

10. Specific powers to conduct a business, 
if testator directs that said business be 
operated. 

11. Power to borrow money from trustee 
of inter vivos trust or to buy securities 
from said trustee. 

12. To purchase investments at premium 
or discount and to amortize such premium. 

13. To distribute in cash or kind. 

14. To apportion loss of income and prin- 
cipal on unproductive real estate. 

15. To apportion or distribute stock divi- 
dends, rights, ete. 

H. AFTER-BORN CHILDREN. Provi- 
sion should be made in the will for children 
born after the execution of the will. This 
can be covered by providing a specific leg- 
acy to each child of testator born before or 
after the execution of the will, or by a class 
gift to children. Some provision should be 
made for them to avoid possible intestacy 
since, under the law of Pennsylvania, as 
well as elsewhere, an afterborn child has a 
right to take against the will 


Execution 


FTER the lawyer has drafted the will, 
he should submit the same to the in- 
terested trust officer, life insurance agent or 
accountant and to the testator for sugges- 
tions and corrections. When it is ready for 
execution, read the entire will to testator or 
be certain that he reads it in your presence 
before signing it. Have him sign his name 
on the margin of each page. Be certain that 
the will is one consecutive, continuous docu- 
ment, properly backed and stapled together. 
Have the testator declare and publish the 
instrument to be his will and have him re- 
quest the witnesses to subscribe their signa- 
tures. 

Be certain that the testator signs his will 
at the end thereof, in the presence of three 
witnesses who subscribe their names in the 
presence of the testator and each other. 
Even though many states require only two 
subscribing witnesses, and Pennsylvania 
requires no subscribing witnesses, it is a 
wise precaution to have at least three such 
witnesses because one or more of them may 
be disqualified or dead or unavailable at the 
time of probate. Include a proper attesta- 
tion clause, particularly where the will is 
executed by testator’s mark or by someone 
signing testator’s name for him, at his di- 
rection, in his presence, where he is unable 
to execute the same. 
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PURSE OFFERS COMPLETE 
MODEST ESTATES ADVERTISING PROGRAM 


Banks and trust companies are becoming increasingly 
interested in serving as executor of modest estates. 
Purse has developed an outstanding advertising pro- 
gram that will appeal to those whose estates are not 
large. This packaged program contains booklets, 
folders, statement enclosures, newspaper advertise- 
ments, letters, staff mailings, and other attractive 


Without obligation, ask for a sample kit of this pro- 
gram, and complete information about making it a 
profitable investment for your institution. 

Write today. 
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— WHERE THERE’S A WILL — 


ILLA CATHER, noted American nov- 

elist and Pulitzer Prize winner, gave 
all her real property in Kansas and Nebras- 
ka to a sister. The remainder of the estate, 
except contracts and rights with respect to 
literary properties, royalties, unpublished 
manuscripts, copyrights and renewals, is 
divided into three equal parts, one to a 
friend, one to a group consisting of nieces 
and nephews, one to a group consisting of 
other nieces and a second sister. Those 


items excepted from the residue are to be 


held in trust by the friend. Royalties and 
monies received from certain named con- 
tracts are to be paid to a niece and at her 
death to a nephew for his life. All other 
monies received are to be paid by the trus- 
tee to herself, with alternate provisions in 
the event of her death before the termina- 
tion of the trust on the death of the last 
named niece and nephew. Upon termination 
the principal is bequeathed to the nephews, 
nieces, grandnephews and grandnieces. 
Renewal copyrights obtained by the ex- 
ecutors—who are the friend and City Bank 
Farmers Trust Company of New York — 
after the termination of the trust go to 
those remaindermen of the trust who are 
living at the time of the issuance of the reg- 
istration certificate. The executors and the 
trustee are prohibited from leasing, selling 
or licensing the rights in dramatizations, 
and from publishing her letters. Miss Cath- 
er also expressed a request that the lega- 
tees and the distributees likewise refrain 
from such acts. The trustee, however, is 
given the widest possible latitude in dis- 
posing of all other rights. All monies re- 
ceived as a result of disposition of literary 
properties are to be treated as income. 
* * * 
C. NUGENT, veteran stage actor and 
. playwright, after providing for the pay- 
ment of all estate and inheritance taxes out 
of the remainder of his estate regardless 
of whether or not the property comes into 
the possession of the executors, gave all his 
tangible personal property to three children 
to be distributed according to instructions 


left with them. Seventy shares of U. S. Steel 
preferred are bequeathed to his sister; thir- 
ty shares are given in varying amounts to 
his three brothers, two children and the 
latter‘s families. The rest of the estate goes 
three-quarters to the daughter and one- 
quarter to the son, Elliott, also a well-known 
actor. The children are named executors 
with Chase National Bank of New York 
which, according to the will, is to receive 
full compensation as if it were a sole exec- 


utor. 
* * * 


ERBERT L. FOWLER, owner and pub- 

lisher of “The Atlantic Highlands 
(N. J.) Journal” and “The Highlands 
Star’, left a 52% interest in the publica- 
tions to one employee, “realizing that it is 
essential to the successful operation of any 
business enterprise that undisputed author- 
ity to make final decisions shall be vested 
in one individual”. To another employee 
goes 23% while the remaining 25% is to 
be divided between these two. Mr. Fowler 
stated that it was his original intention to 
give this 25% to employees contributing to 
the furtherance of the business but he was 
mindful of the fact that the named legatees 
might use this 25% to induce employment 
of competent help. However, they are not 
to be bound to do so, the bequest being an 
outright gift with the proviso that, in the 
event of sale, the interest be first to be of- 
fered to individuals having an interest in 
the business, at a price not in excess of an 
amount offered by a third party. The re- 
mainder of the estate, of which the Atlantic 
Highlands National Bank is executor, is to 
be divided between the same two legatees. 


- * * * 
Other Appointments: 


Hartford National Bank and Trust Co.: 
co-executor, Joseph M. Merrow, inventor, 
industrialist, and world traveler. 

First National Bank of Minneapolis: co- 
executor and co-trustee, Harry S. Helm, 
chairman of the board of directors of a 
mid-western flour milling corporation. 


COMPLETE TRUST SERVICE IN GEORGIA 


through eleven offices in six cities 
#4 THE CITIZENS & SOUTHERN NATIONAL BANK 





HARRY WINSTON, INC. 
Estates 


Jewelry ond Prccteas Saas 


* * * 


The firm of Harry Winston, Inc. has been for many 
years the foremost purchaser of jewel estates through- 
out the world. 


We offer the services of our experts who are especially 
qualified to appraise and purchase jewels of all types. 


* * * 


REFERENCES: 


Commercial National Bank & Trust Co: 
46 Wall Street, New York City 


Manufacturers Trust Company 
513 Fifth Avenue, New York City 


* * * 


HARRY WINSTON, INC. 


New York Office: Los Angeles Office: 
7 East 5lst Street 601 Jewelry Trades Bldg. 
New York 22, N. Y. Los Angeles, California 
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EXPERIENCED IN <%=», 
COOPERATING WITH — 
TRUST OFFICERS 


Ba any business or profession there are those 
who specialize in some particular phase of the broader field. In 
insurance, for example, Connecticut General Life Underwriters 
specialize largely in working with those whose needs are in the 
estate analysis and planning level. In this work they quite 
naturally come into constant contact with Trust Officers and 
Lawyers whose services are such an essential part of any plans 
made for the security of an individual’s estate. 


Thus you will find a Connecticut General Life Underwriter 
thoroughly familiar with the problems encountered in your work 
and thoroughly cooperative in doing his part to help you achieve 
the best results for your clients. If the card says Connecticut 
General, take a few moments to interview an experienced Life 


Underwriter who may be able to help you. 
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ESTATE ANALYSIS in ACTION 


In 1943, our guest columnist was paying for, on the average, from 
$250,000 to $300,000 in life insurance per annum. For the last three years, 
he has taken and held his place as one of the leaders among the underwrit- 
ers affiliated with the New England Mutual Life Insurance Company of 
Boston. Since his field of activity is a small midwestern community, in 
which there are exceedingly few individuals with estates in excess of $200,- 
000, his story should be an inspiration to the many life underwriters, attor- 
neys and corporate fiduciaries whose areas of service are similar, as well 
as to those who operate where there is a greater concentration of .wealth. 


—Heman T. Powers. 


Why I Specialize in Estate Analysis 


HARLEY J. KIRKPATRICK 


\HE report took about an hour and a half 
‘| to read and ended in the usual way— 
“Respectfully submitted, Harley J. Kirkpat- 
rick.” This being my first case of Estate 
Analysis I didn’t know what to expect or 
what to do next. Mr. S leaned back in his 
chair and said to Mrs. §S, “It looks like Har- 
ley has spent a lot of time and thought on 
our situation, doesn’t it?” He then turned 
to me and said, “What do we do next?” That 
is why I specialize in Estate Analysis. 


I want to pause here to explain why I 
choose to call this work Estate Analysis in- 
stead of Estate Planning. To quote a former 
article in Trusts and Estates, Estate Plan- 
ning is made up of two parts: 


Analysis—Which is an hypothetical ad- 
ministration of an estate to determine the 
extent the present estate will contribute 
to the needs and wants of its beneficiaries 
and uncover its weaknesses. 


Planning—Which is the selection and 
implementation of corrective procedures 
based upon the findings of such an analy- 
sis. 

Frankly, I don’t believe we underwriters 
are qualified to do the planning. If a client 
wishes to have us discuss it with his attor- 
ney, his accountant and the trust depart- 
ment of a bank, and help him follow 
through, then by all means we should help 
him. But unless requested to go further I 
prefer to make an analysis by putting an 
estate to the acid test of an hypothetical 
probate, point out the problems, and suggest 
some Common Sense solutions to these prob- 
lems (with emphasis on Common Sense.) 


Dead End Street 


OW that we have had the ending, let 
me start at the beginning of the case 


of Mr. S. About five years ago I called on 
him for the first time in answer to a Social 
Security Inquiry. In the process of giving 
him the information regarding the benefits 
of Social Security to his family and himself, 
I suggested that our service went one step 
further and coordinated his present lifé in- 
surance with his Social Security benefits. 
To make a long story short, as a result of a 
lot of work involving a complete program- 
ming job he bought $50,000 more life in- 
surance. This gave him a total of about 
$80,000. He and I agreed that because he 
was over 50 and because his insurance more 
than met his minimum requirements, his 
insurance buying days were over. 


He seemed pleased with my work but I, on 
the other hand, had worked myself out of a 
good client. This case planted a seed of un- 
happiness in the knowledge that I was only 
equipped to go so far in a situation—then I 
had to quit. In case after case in the next 
few years I had the same experience of pro- 
gramming a man’s insurance, completing 
that job, but knowing he still had money and 
considerable property that was completely 
ignored. 


How many of you have had the experience 
of going back on a second interview with 
good sound reasons why the prospect should 
add ten or fifteen thousand dollars more in- 
surance to meet his minimum requirements 
and have him say, “I have some Government 
Bonds and some Real Estate that will more 
than produce the income that is short, so I 
guess the family will be in pretty good 
shape just the way things are now.” I came 
to the conclusion that I needed to be 
equipped to thoroughly analyze estates in 
order that I might take all of the holdings 
of a prospect into consideration—his gener- 
al property as well as his life insurance. 





Guardian Angel 


AVING equipped myself to analyze es- 

tates, I decided I had better get a case 
to work on. Estate Analysis, however, was 
a new and different field and seemed then to 
apply a somewhat limited group, and I 
didn’t know where to go first. At just about 
that time a telephone call informed me that 
Mr. S’s father had died and Mr. S asked me 
to take care of the policies he had on his life. 
(I am a firm believer that if we keep plug- 
ging along a guardian angel points the way 
when we need it.) Knowing that Mr. 8’s 
father had some property other than insur- 
ance, I realized that Mr. S, along with what 
he already owned, would now have a fair 
sized estate. 


So, after things had quieted down I ap- 
proached him on the idea of an Estate 
Analysis, and after I explained the need and 
benefits he said he thought it would be wise 
to have one, but that he was not interested 
in nor did he need any more life insurance. 
I agreed with him, but said that he had 
bought and paid for any service I was able 
to give him. He then gave me all of the facts 
regarding himself and family and I com- 
pleted the analysis and arranged for an ap- 
pointment at his home so that his wife 
could also hear the report. We sat around a 
card table and an hour and a-half later Mr. 
S turned to me and said, “What do we do 
next?” 


I replied, “The first thing to do is to have 
an examination to see whether you are still 
insurable, because two of my four sugges- 
tions involve additional insurance on your 
life.” The four suggestions were: 


1. Make gifts in the amount of $20,000 to 
his wife. 


2. Split future War Bond purchases be- 
tween his wife and himself. 


3. Transfer some of his cash into a $25,- 
000 Retirement Income policy and the 
payment of 10 premiums in advance, 
the annual premium being $2,450. 


. Have Mrs. S, who had owned some in- 
come producing property since 1929, 
purchase $20,000 Ordinary Life on his 
life (annual premium $1,166) to pro- 
vide cash to help pay his estate tax bill 
of $24,600. 


Other Case Histories 


HE case of Mr. S is very, very typical— 
so far I have had 20 Mr. 8’s for a total 
amount of insurance of $901,000. The sig- 
nificant thing about these figures is that in 
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every instance the men were through buying 
life insurance and were positive they didn’t 
need any more. They have always added, “I 
am getting too old to buy insurance, the 
cost is prohibitive, but if you want to, you 
can go ahead with the analysis with that 
understanding.” Even though each case has 
started out in this typical way, the end has 
been somewhat typical as well—for ex- 
ample: 


Case #2—a man age 56 who was con- 
cerned about how much his death taxes 
might be. His wife purchased $40,000 Ordi- 
nary Life on his life. 


Case #3—a man who said he didn’t need 
any more insurance but would like to have 
an Estate Analysis to see what kind of work 
I did. His wife bought $10,000 on his life 
and his two sons bought $20,000 on his life 
so they could buy his business at the time of 
his death. He has revised his will after we 
had discussed the matter with his attorney. 


Case #8—a very successful attorney, 45 
years old, with an income of about $50,000 
per year and $75,000 of insurance, was 
very emphatic about not buying any more. 
He wanted an Estate Analysis but stated he 
wasn’t qualified to do it himself. A testa- 
mentary trust was recommended for his 
wife and children. His wife purchased $25,- 
000 Ordinary Life on his life and the cor- 
poration of which he is president purchased 
$50,000 on his life as key man indemnifica- 
tion. 


Case #10—two brothers, ages 45 and 56, 
wanted to get their house in order so that 
when they died their respective sons would 
continue in the partnership. They live in a 
city about 100 miles from my home, so at 
the time of getting the preliminary informa- 
tion I tried to have them examined to see if 
they were insurable and to cut down on the 
100 mile trips. They were positive, however, 
that they didn’t need any more insurance, 
because the older brother had $75,000 and 
the younger had had tuberculosis at one 
time. The son of the older partner pur- 
chased $60,000 Ordinary Life on his father’s 
life and the son of the younger $35,000 on 
that of his father (at a rated up premium). 


Case #16—the 65-year-old president of a 
company, about to be promoted to chairman 
of the board and semi-retirement. He want- 
ed to get his house in order both for the 
benefit of his wife if he should die, and him- 
self in event of complete retirement. To cov: 
er both contingencies, he purchased $160,- 
000 of short term endowments on the lives 
of his three sons, who are in their thirties. 





Now, he can shove the retirement gear into 
action at any time and provide the same 
benefits for his wife. Following the plan 
evolved by his attorney and me, he revised 
his will and also created a revocable trust 
for the benefit of his wife. 


Case #19—the owner of a small close cor- 
poration wanted to make sure of his wife’s 
security and the continuation of his busi- 
ness for the benefit of his daughter and 
nephew, who work with him. A stock pur- 
chase agreement with the nephew, backed 
by $25,000 life insurance, has been executed. 
The corporation has bought $15,000 key 
man insurance on his life and a like amount 
on the life of the nephew. His attorney 
drafted a will including a testamentary 
trust for the benefit of his wife and daugh- 
ter. The attorney and I suggested a life in- 
surance trust for payment of estate taxes 
and to provide flexibility, and, as is usual in 
most cases, at the request of the client, we 
talked it over with the trust department of 
his bank. 


Behind the Scenes 


EST some get the idea that Estate Analy- 
sis work is simply one sale of insurance 
after another, let us look behind the scenes 
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and see what is involved in this type of work 
and in what way it is different from other 
methods of selling life insurance, such as 
package selling, programming, etc. In other 
words, now that we have talked about the 
cart, let’s talk about the horse. 


In order to develop an intelligent analysis 
and to be able to make any common sense 
suggestions, it is necessary that complete 
and detailed information be obtained with 
reference to all of the client’s property and 
affairs. An analysis can be of no more value 
than the information on which it is based. 
An itemized list of all assets and when and 
how they were acquired, a record of any and 
all gifts either as a donee or donor, copies of 
trust agreements, the will, income tax re- 
turns, life insurance and annuity contracts 
on the life of, or owned by, the client, are 
some of the many items needed. 

If there is a business interest in the pic- 
ture it is absolutely necessary to get com- 
plete information concerning it—who the 
key men are, its future plans, its audits and 
what the owner wishes to do with it after 
his death. How much money has he in the 
bank and what is the income of himself and 
other members of the family? Are there any 
peculiar situations in the family such as dis- 
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Think of Security-First when you need 


help or advice in Southern California. 


Largest trust business in the West. 
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of Los Angeles 
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unity, etc? In addition, it is necessary to 
list any and all liabilities, both actual and 
contingent. 

With all this information we then put the 
estate through a hypothetical probate or a 
shaking down period. We must meticulously 
analyze the information and apply the phil- 
osophy of the client to any suggestions that 
we may make. 


A Talking Picture 


HERE are as many different ways of 

presenting a completed analysis to a 
client as there are men doing this kind of 
work, but I have adopted the procedure of 
typing a complete report and of making 
copies for all parties and of reading the re- 
port out loud to them. I have found that 
when a picture of the complete estate in ac- 
tion is presented, most individuals are 
shocked and very much disturbed with its 
possible condition and are very apt to indi- 
cate an unusual interest in my suggestions 
or possible solutions to their problems. Prior 
to the report, each one knew vaguely that 
his house was not in order, and as our report 
unfolds, the vagueness becomes a clear cer- 
tainty. 





Largest Stock of Fine China 
& Crystal in New York 


ANTIQUE AND MODERN 
CHINA, CRYSTAL, 
SHEFFIELD PLATE & 
SILVER 


A WELL ROUNDED STAFF, EXPERIENCED 
IN HANDLING THE FINEST 
ARTISTIC PRODUCTIONS 


Pluiymer 


734 Fifth Avenue (S.W. Corner of 57th St.) 
New York, N. Y. 













Established 1895—One of the oldest, one of 
the largest and one of the finest 
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in the country. 
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At this point, one must beware lest, like 
so many underwriters, he fails to resist the 
impulse to sell life insurance when an open- 
ing is apparent. In doing this type of work, 
it is necessary completely to subordinate 
your natural desire to sell insurance, to the 
philosophy that you are making an estate 
analysis from an unbiased, objective point 
of view. Be assured, however, that inevit- 
ably the need for more life insurance will 
be revealed through an estate analysis. It 
will be developed logically and the insurance 
will be readily purchased. 

In the field of estate analysis, it is not 
possible to follow any short cuts and be pro- 
fessionally proud of our job. We must make 
sure that we are equipped to do a thorough 
estate analysis and constantly be alert to 
any changes that will affect not only the 
analysis that we may be working on today, 
but those which we should periodically re- 
view to keep our clients’ estates up to date. 
To many, estate analysis may mean working 
only on situations involving considerable 
wealth. Estate analysis has a much broader 
scope and deals just as much with average 
estates, which are obviously more numerous 
than the larger ones and offer the greatest 
opportunity for well rewarded service. 



























BANKING 
SAFE DEPOSIT 


















PERSONAL 
TRUST DEPARTMENT 












ESTABLISHED 1855 














THE SECOND NATIONAL BANK 


OF NEW HAVEN 
CONNECTICUT 






NEW HAVEN 












EVOLUTION OF TRUST ADVERTISING 


Lessons from Experience —- Trends in Trust Development 


ALBERT JOURNEAY 
Vice President, The Purse Company, Chattanooga, Tennessee 


RUST advertising goes back only to 

about 1911. Such advertising as was 
done by trust institutions before 1911 was 
usually in the form of)a brief newspaper an- 
nouncement which simply listed the services 
the company performed, and a few para- 
graphs in the occasional booklets that finan- 
cial institutions published, describing their 
services. (See accompanying illustration). 


In the few booklets or folders that ap- 
peared in those days, the copywriters gave 


THOS. I. WEST, Prosident. 
JOHN T. DAVIS, First Viee President. A. C. STEWART, Scoretary and Counsel, 


St, Louis Trust Company, 


EQUITABLE BUILDING, SIXTH AND LOCUST STS. 


Executes Trusts of all kinds. 

Guarantees, Registers and Certifies Bonds. 

Guarantees Titles, Manages Estates, Collects Rents. 

Transfers and Registers Stocks. 

Acts as Executor, Guardian, Curator and General 
Financial Agent. 

Allows Interest on Deposits. 


John T. Davis, 
Daniel Catlin, 
8. W. Fordyce, 
August Gebner, 
H. C. Haarstick, 


vent to more imagination than in their 
newspaper copy. It can never be said of 
them that they hesitated to extol the vir- 
tues, real or imagined, of their institutions. 
The following is a typical extract taken 
from a descriptive piece published in 1903. 
“The Trust Company is the latest and high- 
est evolution of the business world, and, 
when properly managed, they are a benefit 
to all mankind.” 

Further on, the booklet continues, “They 
teach the poor to save, take care of and 
manage the affairs of minors, widows, and 
non-compos persons, make investments for 
those who are well-to-do, and perform in 
numerous other ways, services which make 
them indispensable.” Note that term “mi- 
nors, widows and non-compos persons.” 
Sometimes it was expressed “Women, chil- 
dran, and idiots.” It took trust copywriters 
many years to learn that women neither be- 


From address before American Institute of Banking 
annual meeting, Detroit, June 5. 


longed in nor relished this classification. 
While the copy of that period may have 
been lacking in some of today’s accepted 
principles of advertising, it did develop cer- 
tain reasoning that has lasted through the 
years. For example, this paragraph: “It is 
well to have a trustee; who will not die, who 
will not resign, who will never abscond, who 
will always be at home, who will keep accu- 
rate accounts, who makes a specialty of ex- 
ecuting trusts, who is now and will remain 
absolutely solvent.” Toned down a bit as to 
the absconding and the solvency business, 
this statement in varying forms has ap- 
peared in hundreds of trust advertisements. 
A booklet published in 101 states: “The 
great feature of a Trust Company is that it 
is always attending to business, never takes 
any vacations, never gets sick, never specu- 
lates, never does anything wrong, and any 
business entrusted to it progresses steadily 
to the end.” Dr. Austin Scott and Gilbert 
Stephenson would doubtless point out that 
such bold statements laid the Trust Com- 
panies wide open and vulnerable to sur- 
charge suits, but the major reasoning is 
still a basic corporate fiduciary appeal. 


First Trust Advertisement 


N exception to this swashbuckling type 
of copy is found in what is probably the 
first trust advertisement. This was an ad- 
vertisement of the Farmers Fire Insurance 
and Loan Co., lineal ancestor of today’s 
great City Bank Farmers Trust Company 
of New York. It was published soon after 
the Company’s founding in 1822. In addi- 
tion to stating that “the Company will be 
open from 9 o’clock to sunset,” the ad de- 
fines the powers granted the Company, and 
then proceeds to set forth the advantages 
or benefits of trust service—a principle of 
advertising that most trust copywriters of 
the pre-1911 days seem to have neglected. 
This paragraph, for example, would not be 
out of place in today’s advertising except, 
of course, for the reflections. cast on their 
competition. 

“The public will readily perceive, that the 
advantages of this Company to protect 
property for the benefit of infants or others, 
or to answer any special purposes, either 
of a public or private nature, are far 











greater than those of individual executors 
or other trustees, who are always liable to 
casualties, which no foresight can guard 
against or prevent; as the numerous and 
frequent applications to the court of chanc- 
ery for filling up of vacancies occasioned 
by death, insolvencies or other causes, most 
incontestably show. The expenses of such 
proceedings often swallow up a great part 
of the Trust Estate. By placing such proper- 
ty in the charge of this company, who have 
continued succession, there can be no danger 
whatever of any such casualties, as all such 
property will be invested either at discre- 
tion in the most beneficial manner, for the 
sole advantage of the party conveying the 
same, or invested as the party may direct, 
within the strict provisions of any such 
trust.” 

This same ad also lists the directors re- 
sponsible for the management of the prop- 
erty, a policy which Gilbert Stephenson 
strongly advocates today. 


Modern Period of Trust Advertising 


RUST institutions owe much of their 

present popular use to the genius of 
one man: E. Y. Chapin, now Honorary 
Chairman of the Board of the American 
Trust and Banking Company of Chatta- 
nooga. In 1911, Mr. Chapin was this bank’s 
trust officer, a lawyer possessed of a bril- 
liant mind and a gifted pen. 

After a century of existence, trust insti- 
tutions were still little known and little 
used. Sensing the need of cultivating his 
field, he decided to do something about it. 
His first step must be to explain to people 
of wealth why and how they could use trust 
service to advantage. Common sense told 
him that this wasjno overnight job. He be- 
gan by mailing to them 4 booklets of an 
educational nature. These booklets bore the 
explanatory titles: “After You, What?’ 
“Why an Executor?” “Why a Corporate 
Executor?” and “Why Not Now?” They are 
the foundation stones of trust advertising. 

The story of success spreads rapidly, and 
in a few years several hundred trust insti- 
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tutions located in practically every state, in 
Canada, and Hawaii, were following in the 
Southern trust officer’s footsteps, educating 
their prospects with series of booklets writ- 
ten by him. 


My Company entered the field of trust 
advertising through printing and selling the 
advertising that Mr. Chapin wrote. Because 
other advertising agencies felt they could 
do the job better than we had done it, and 
that many banks agreed with them, a 
healthy competition has sprung up in this 
branch of advertising. But when one of us 
advertising people begins to boast about 
how much we have done to build trust busi- 
ness, it will be in order to point out that 
whatever we know, we learned from trust 
men. 


To this day, the best ideas used in trust 
copy spring from the experienced and ac- 
tive minds of trust men and women. Our 
role is that of the translator of these ideas. 


Advent of Salesmanship 


HILE the basic principles of trust ad- 

vertising established by Mr. Chapin 
have not been changed, the methods of em- 
ploying it have improved, and new branches 
of trust service have been developed and 
cultivated. 


Until about 1920, the usual procedure was 
the mailing of informative folders, letters, 
or booklets at regular intervals to the se- 
lected prospect list. Frequently this was sup- 
plemented by newspaper ads. There was no 
selling to speak of, except as an interested 
prospect came to the bank to discuss his af- 
fairs with the trust officer. 


Somewhere in the early 20’s a few banks 
got the idea that it was just as logical to 
sell trust service as it was to sell life insur- 
ance. My belief is that the movement got 
under way in the middle west and worked 
its way East. The merchandising of trust 
service got its biggest shot in the arm as the 
result of the work of two men—the late 
John A. Reynolds and Walter Von Tres- 
chow, both then of Detroit. It wasn’t long 
before a number of the larger trust institu- 
tions also had men on the street. 


The injection of salesmanship into trust 
development resulted in a demand for mas- 
ter books and for inquiry cards to be insert- 
ed in the monthly mailing pieces. The pur- 
pose of the books was two-fold: first, to at- 
tract inquiries that would open the door for 
the solicitor; second, to carry a step further 
the educational work done by the folders, by 
giving to those who showed an interest a 








more complete story in one package. In the 
absence of salesmen, the book did the sell- 
ing. Such books have proved an integral 
part of trust development and are used to- 
day by most trust institutions. 


Life Insurance Trust 


LSO in the early 20’s, the life insurance 
trust made its dramatic entrance on the 
scene. A few such trusts had been written as 
far back as 1889. This phase of trust devel- 
opment started when the insurance associa- 
tions began talking about their “second hun- 
dred billion of life insurance.” Trustmen 
began to contemplate how the first hundred 
billion already on the books might be di- 
rected to their management. To add fire to 
their desire, the National Association of 
Life Underwriters distributed a book which 
featured the statement that the proceeds of 
the average policy were used up or dissi- 
pated within seven years. 

We Americans have a habit of swallow- 
ing general statements of this kind without 
analyzing them. It was some time later that 
we stumbled on the knowledge that most of 
the hundred billion was “future” money, 
that the actual assets of the insurance com- 
panies was then nearer 20 billion. And also 
that the reason for the so called “dissipa- 
tion” taking place in seven years was that 
in most cases the insured left only enough 
insurance to last that long, no matter how 
wisely it was used. There just wasn’t 
enough of it to do the job, nor is there 
enough today. 

But despite this erroneous thinking, the 
effort to corral the hypothetical 100 billion 
added great impetus to trust development. 
Thousands of trusts were written, and with 
them, wills. Many learned about trust serv- 
ice. Above all, a great alliance between life 
underwriters and trust men grew out of it. 
This alliance strained at the seams when the 
depression hit, but after a few critical years 
it has been renewed and is today stronger 
than ever. 


Effect of Depression 


NTIL 1930, the line of trust develop- 

ment was steadily upward. Each year 
saw an increase in the volume of advertis- 
ing and sales effort. Each year saw trust 
funds multiplying. As against the 1529 trust 
institutions in 1910, there were 4247 trust 
institutions. Then came the depression. 
Trust advertising and new business efforts 
were abruptly ended. 


It was a tragic mistake because that was 
a period when, more than ever, men needed 
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a strong hand to guide what was left of 
their possessions. Except in scattered cases, 
trust institutions had no reason to apologize 
for their past performance. Their record of 
stewardship was better than almost any 
other financial organization. 

A handful of banks steadily and sturdily 
maintained their trust advertising and con- 
tinued to seek new business. They saw that 
nothing else they could do would instill an 
equal amount of confidence as would talk 
of protection that ran into the far future. 
The State Street Trust Company of Boston 
was one of these, Mr. Chapin’s bank was 
another, and so was the Fidelity Trust Com- 
pany of Pittsburgh. 

The depression brought great benefits 
both to trust institutions and to those who 
prepare their advertising. Both learned 
more about their jobs than they had pre- 
viously thought could be learned. Bankers 
were telling us that men no longer had any 
estates, and there was no sense in advertis- 
ing the trust department. If this were so, 
we reasoned, we had better learn the facts 
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now and find some other method of making 
a living. 

Fortunately, the probate records of every 
county offer a complete source of informa- 
tion on what is happening in the estate field. 
After studying these records, we produced 
factual proof that, depression or no depres- 
sion, there was a vast amount of wealth 
passing from generation to generation, 
most of it going through the hands of indi- 
vidual executors. Not only was there a field 
for trust services; it was a richer field than 
any of us suspected. In addition, we un- 
earthed invaluable information about the 
habits of will-makers, which has influenced 
trust copy and new business methods ever 
since. From that time on, we have never 
doubted the future of the trust institution. 


New Programs 


T this same time, we recognized that 
trust advertising of the past was far 
from perfect. It had not been done broadly 
enough nor persistently enough. Too many 
banks had started to advertise and then, in 
a year or two, decided to “coast.” You can’t 
“coast” in advertising. Others would decide 
to roll their own; in most cases, their plans 
would break down because no one in the 
trust department could give it enough time. 
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So we revamped our plans and built pro- 
grams that were based on a long-term per- 
sistent attack. They included the prospect 
as the central target, but they also were di- 
rected to the main channels of trust busi- 
ness, the attorneys, the life underwriters and 
the bank staff. This is the type of program 
most advertising-wise trust institutions 
follow today. These better methods, togeth- 
er with greater public confidence in banks, 
and the fact that more and more institutions 
are educating the trust public, has brought 
the brightest chapter in trust institutions’ 
existence, 


Taxation and Advertising 


O discussion of trust advertising would 

be complete without a reference to 
certain elements that have influenced it 
greatly. 

As estate taxes mounted, the necessity of 
planning an estate became apparent. With 
the advent of high taxes, trust institutions 
more and more stressed the tax savings that 
could be made through estate planning. In 
the case of large estates, the elimination of 
unnecessary taxes could save many thous- 
ands of dollars. This reasoning proved to be 
of vital interest to men of wealth. It con- 
vinced many of them that it would cost their 
families dearly if they didn’t make adequate 
plans. 

At first there was a tendency to overdo 
the tax savings appeal. But the pendulum 
has swung back, and trust advertisers, while 
still stressing it, are doing so with greater 
moderation. It is a secondary argument to 
that of the management of the estate for the 
benefit of the family. 


Out of the tax situation has grown a spe- 
cial form of advertising literature, bulle- 
tins such as Blake Lowe’s excellent “Taxes 
and Estates” and the various publications 
of Prentice-Hall and others. These bulletins 
tend to keep the selected groups of persons 
informed on estate tax matters and on meth- 
ods of eliminating unnecessary taxation. 
They have done much good and have served 
to inform not only prospects but attorneys, 
life underwriters and the trust fraternity. 


Estates of Women 


N recent years, since probate studies 

have disclosed that women are leaving 
from 40% to 50% of all estates, a greater 
number of women are finding their names 
on trust lists. In some instances special 
programs are being directed to them. There 
is nothing new in this beyond the special 
emphasis now devoted to this group. 












Ever since we’ve been preparing trust ad- 
vertising, there has been at least one mes- 
sage directed to women. And back inthe 20’s, 
the Shawmut Bank of Boston, the Union 
Trust Company of Detroit and several other 
institutions developed special programs de- 
signed to attract the business of the fair 
sex. In later years, the Trust Company of 
Georgia has done outstanding work in this 
field. The results they have achieved have 
highlighted the subject to the benefit of 
trust institutions generally. 


Modest Estates 


OR is there anything new about the de- 

velopment of modest estates, except as 
to the change of policy regarding their ac- 
ceptance by the larger trust institutions, 
and the fact that their recent cultivation 
has pointed the way to a wholesaling of 
trust service. Smaller trust institutions 
have always welcomed them. Their adver- 
tising, just as today’s advertising on the 
part of larger trust institutions, has opened 
the door for them. 


But a few years ago Senator Roseberry, 
one of the really great leaders among trust 
men, did an outstanding job in securing the 
wills of thousands of small-estate owners. 
Moreover the efficient publicity department 
of his institution, Security-First National 
Bank of Los Angeles, was not backward in 
telling the story of their Small Estates De- 
partment. With this example on the part of 
the Security before them, the trust frater- 
nity studied the situation, decided that 
since there were fewer larger estates, the 
wise course was to get more small ones. 


This course has greatly increased the 
standing and usefulness of trust institu- 
tions, and it has proved profitable. As proof 
of the latter, I refer you to a most interest- 
ing article on the subject by Mr. Fischer, 
in the May 1945 issue of Trusts and Estates, 
in which he tells the results shown by an 
analysis of his institution’s smaller ac- 
counts. 


Another bank that has done outstanding 
work in bringing trust service to the little 
fellow, though it has not overlooked the big 
one, is the Howard Savings Institution of 
Newark, N. J. For example, its new busi- 
ness records show that in 1946 it was named 
in 483 new wills averaging between $20,000 
and $25,000 in size. It was also named in 
111 codicils and redrafts of wills averaging 
between $40,000 and $50,000. 


Today, few trust institutions can come 
close to these figures on a numerical basis. 
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Tomorrow there will be nothing unusual in 
such a report. 


It is my earnest opinion that we are on 
the verge of a broad growth in trust busi- 
ness. It has already started. We also appear 
to be on the edge of a minor recession in 
business. I am hopeful that even if this re- 
cession materializes, and trustmen will not 
permit any diminution in their plans for 
cultivating new business to be forced on 
them. We made that mistake in 1930. It was 
costly beyond words. It should not be re- 
peated. 
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BASES OF SELLING TRUST SERVICE 


N these banks that are opposed to selling 

trust services, the chances are that there 
isn’t much new trust business, declared 
Floyd L. Dwight, assistant vice president, 
First National Bank of Minneapolis, speak- 
ing before the Trust Business and Invest- 
ments Conference of the American Insti- 
tute of Banking convention in Detroit on 
June 5. “It is true,” he continued, “that the 
selection of an executor or trustee is a very 
personal matter; and because of the person- 
al and confidential nature of the fiduciary 
relationship, our services should be present- 
ed and explained with a high degree of fair- 
ness and frankness. 


“We should attempt to sell the appoint- 
ment of our respective institutions only 
when we are confident that they are honestly 
endeavoring to administer their trust ac- 
counts: capably, without self-interest and 
with a sympathetic regard for the rights 
(and sometimes the weaknesses) of benefi- 
ciaries. If we are to urge effectively the use 
of our bank’s services, our confidence in its 
meeting these qualifications must be based 
on a thorough knowledge and a continuing 
observation of its performance,” Mr. 
Dwight remarked. 


In discussing the fundamentals of a suc- 
cessful new business program, he classified 
as of first importance “the stimulation of 
interest and enthusiasm for obtaining new 
trust business in the bank’s staff, the indi- 
viduals in the commercial department, the 
savings department, the investment depart- 
ment, and others. If we are to gain the in- 
terest and cooperation of our associates in 
other departments, we in the trust depart- 
ment must convince them that we will do a 
good job for the customer in analyzing his 
affairs, in arranging his estate program, 
and in managing his property. 


“In other words, we should seek to con- 
vince our associates in the bank as to the 
good quality of our services, rather than to 
educate them as to the details of the func- 
tions performed. One well pleased customer 
coming back to a bank teller or a commercial 
bank officer and acknowledging his apprecia- 
tion for having been referred to the trust 
department is worth more than the internal 
circulation of many advertising pamphlets 
or the holding of many educational meet- 
ings, so far as obtaining the cooperation of 
that one individual employee is concerned. 


“In securing the support of the staff of 
the bank, it is, of course, imperative that 
the trust department have the strong sup- 
port of the top executive of the bank—the 
man who is supplying the leadership. If he 
will constantly ask for—demand—the coop- 
erative effort of his staff in building up the 
trust department, and if he repeatedly ex- 
presses his confidence in its performance, 
eventually even the most indifferent officer 
or employee will lose his apathy. 

“Your associates in the bank should be en- 
couraged to bring into the open any criti- 
cism of the Trust Department which comes 
to their attention. An employee may be 
somewhat wary of the Trust Department 
because he hears an unfavorable comment 
from outside the bank—a comment which 
he hesitates to repeat. From the very na- 
ture of its functions, trust business is sub- 
jected to much “kicking around’. The bank 
employee or officer may hear unfavorable re- 
ports concerning the bank’s Trust Depart- 
ment, relating to unreasonably heavy 
charges, a too speculative or too conserva- 
tive investment program or an overbearing 
attitude toward beneficiaries. All members 
of the staff should be encouraged to go to 
the bottom of such reports and not “sit on 
them’’. Investigation will, in most instances, 
show little or no foundation for the criti- 
cism. If there is a basis for it, the situation 
should be frankly faced and efforts made to 
correct it.” 

To illustrate how most trust sales are 
completed, Mr. Dwight reviewed the pro- 
gress of a hypothetical case and concluded: 


“Whether the business was closed within 
hours or years from the day you first talked 
with Mr. Jones, these elements likely all 
came into play: 


1. The standing or reputation of your in- 
stitution in the community; 


. Your knowledge of your business; 


. The education of your customer and 
the development of his interest before 
you called; 


. Your persuasiveness in your first and 
the following interviews; 


. Your intelligent estate planning; 


. Your well-timed and courteous follow- 
up; and 


. Your decisiveness and ability to close 
at the proper time.” 
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ENERALLY, trust institutions should 

not offer investment advisory service 
for investment funds unless the securities 
are in the custody of the bank, according 
to the Committee on Trust Investments of 
the American Bankers Association Trust 
Division. The Committee, of which Richard 
P. Chapman of Merchants National Bank 
of Boston is chairman, reports in the June 
Trust Bulletin the preliminary results of 
a survey which reveals a unanimity of ex- 
perience and opinion that investment ad- 
vice without custody is neither profitable 
nor a desirable adjunct of regular trust 
services. One possible exception noted was 
the business of insurance companies, en- 
dowed institutions and certain corpora- 
lems... 

Chicago Title.and Trust Company recent- 
ly inaugurated a new department on in- 
vestment counsel service for the public. 
The service, which includes analysis of all 
types of investments and recommendations 
for changes, was announced through news- 
paper and other ads and a booklet entitled 
“Planned Management for Your Securi- 
ties.” ... “The Director and the Trust De- 
partment” is the title of a story in pictures 
by Will Irwin and Bob Kirkpatrick in July 
Banking. It graphically illustrates (see ac- 
companying cut) the burdensome duties of 





Investigate claims and pay those 
that are legitimate. Collect debts. 








an executor and urges directors to help 
themselves and their trust department by 
naming the latter in their wills... 


“Don’t let this happen to your estate” 
captions recent newspaper copy of Union 
Bank & Trust Co. of Los Angeles, which is 
illustrated by sand slipping through the 
theme of the ad: guard against dissipation 
fingers of one hand into the other. The 
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— TRUST NEW BUSINESS NOTES — 


of an estate, representing the accumula- 
tion of a lifetime, by naming an experi- 
enced fiduciary ... “An eminent Oregon 
judge speaks of Trusts & Trustees” in a 
booklet distributed to some 10,000 persons 
by the Trust Companies’ Association of 
Oregon. The pamphlet reproduces pas- 
sages from State Supreme Court Justice 
James T. Brand’s address before the Asso- 
ciation in which he outlined the duties of 
trustees and cited cogent reasons for ap- 
pointing corporate fiduciaries... 

“Who Will Run My Business Eventual- 
ly?” is an unusual booklet prepared by E. 
Martin Larsen of Granite Trust Company, 
Quincy, Mass. A discussion of estate plan- 
ning as it applies to smaller businesses, 
the brochure discusses the problem of suc- 
cessor management of sole proprietor- 
ships, partnerships and close corporations, 
and the trust company’s facilities for solv- 
ing them... 

The provision of The Labor Manage- 
ment Relations Act, 1947 (Taft-Hartley 
Act) requiring equal representation of 
employer and employees in the adminis- 
tration of union health and welfare funds, 
may offer an excellent opportunity for 
trust service. See L. G. Hanmer’s article 
“Trusts for Welfare Funds” in the April 
issue... “Your Judgment—lIncorporated” 
is a well put together booklet describing 
the Department of Estates and Trusts of 
the First National Bank and Trust Com- 
pany of Lexington, Ky. Photographs of 
the officers, trust committee members and 
quarters accompany description of the 
personalities, technical training and facil- 
ities available to trust prospects and bene- 
ficiaries ... 

Several other banks were recently noted 
among the small but growing number 
which are publicizing the names of their 
trust committee members. Among them 
are the First National Bank of New Ro- 
chelle, N. Y., and the First National Ex- 
change Bank of Roanoke, Va. The former 
has also joined the trend toward publish- 
ing actual fees for estate administration. 
Trust Company of Georgia has done like- 
wise, and Central Hanover Bank and Trust 
Company announces in its house organ 
The Observer that it will soon be the first 
institution in New York to publish its fees 
as executor... 


The First National of New Rochelle 
(again) a few weeks ago distributed a 





pamphlet on wills, prepared by the local 
bar association. It is similar to one devel- 
oped in other States in the past two years, 
more recently in Illinois where the pamph- 
lets were made available to members of 
the State Trust Division ... “You, Incor- 
porated” is the title which United States 
National Bank of Portland, Ore., gave to 
one of its recent monthly mailing pieces, 
which lists the advantages of managing 
investments through a management ac- 
count or a living trust... 

The Pennsylvania Company for Banking 
and Trusts, Philadelphia, has extended its 
trust advisory service to its 17 branch of- 
fices. These estate planning facilities were 
formerly available only at the head of- 
fice .. . Examples of trust company adver- 
tising stressing the value of life insurance 
and the agent’s service are reproduced and 
discussed in the June Life Association 
News, official publication of the National 
Association of Life Underwriters. (see cut) 
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Evansville, Ind., writes on “Promoting 
side Investment Counsel” in the June 
Agency Accounts in Cooperation with Out- 
F.A.A. Bulletin . . . Security-First Nation- 
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al Bank of Los Angeles continues to turn 
out some of the finest booklets in the field 
of trust promotion. One of its recent bro- 
chures “Our Trust Department Customers 
tell us ...” reproduces in attractive style 
ceived from people in all walks of life... 
some of the unsolicited testimonials re- 


The survey of trust prospects in South 
Bend, Ind., conducted by The Purse Com- 
pany of Chattanooga uncovers some re- 
vealing results of the effects of trust pro- 
motion. They should be interesting to 
trustmen anywhere .. . “We Don’t Draw 
the Dollar Line $$$$$” is the eyecatching 
heading of a recent newspaper copy used 
by National Bank of Commerce, Norfolk, 
Va., in answer to the question “How small 
a trust will you accept?” It’s rather a 
matter of purpose... 


Joint Tenancy Analyzed 


<sTyASSING Property By Joint Tenancy” was 

the subject. of the address by the Okla- 
homa Trust Companies Association’s newly 
elected president, M. M. Lawellin, trust officer 
of the First National Bank and Trust Com- 
pany of Tulsa, at the annual meeting on May 
7. He emphasized the need for public distri- 
bution of information on the tax disadvan- 
tages of joint tenancy. 

Advantages may exist in small estates where 
there is a sole adult beneficiary and the pos- 
sible contingent beneficiaries, with independent 
means are remote. In large estates it may be 
used to transfer a small portion of cash or 
securities for the immediate needs of adult 
beneficiaries. Where joint ownership will rea- 
sonably accomplish the desires of the cus- 
tomers, trustment should insist that he con- 
sult his attorney periodically, Mr. Lawellin 
stated. 

Joint tenancy does not provide for contingent 
beneficiaries nor does it regard the capabilities 
of the beneficiary to manage his affairs, items 
which are usually of concern to the customer. 
Misunderstanding as to taxes should be cor- 
rected, for both the Federal Government and 
the State of Oklahoma tax joint property pass- 
ing at death, except as to the amount con- 
tributed by the survivor, upon whom is the 
burden of proof. It might also be subjected, 
not only to the estate tax, but to a gift tax 
and unless the survivor dies within five years 
of the former co-owner there might be another 
estate tax. 


Citing articles on these matters with sug- 
gested alternatives in the September 1943 and 
December 1946 issues of Trusts and Estates 
and the September 1945 issue of Trust Bulletin, 
Mr. Lawellin urged that public interest be 
stimulated in this subject, perhaps in cooper- 
ation with the State bar association. 
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Common Stocks Needed in Trusts 


NDER present-day conditions, any trust 

investment policy that envisions a sub- 
stantial increase over a period of time, both 
in the principal value and in the income, 
must include the purchase of common stocks, 
John H. Weedon, assistant vice president of 
The First National Bank of Chicago, told the 
annual convention of the American Institute 
of Banking in Detroit on June 3. 


Illustrating the idea that common stocks 
have a place in a trust portfolio, Mr. Weedon 
told of an experimental trust account set up 
on the basis of 50 per cent in bonds and 50 
per cent in stocks, to give equal weight to 
bonds and to. stocks, projected ten years 
backwards to Monday, April 19, 1937. The 
Dow-Jones Industrial Average stood at 180.82, 
some 13 points under the 1932/37 high of 
194 which had been attained earlier that 
year. In retrospect, the market was in a 
downward trend and the Averages were des- 
tined to break through 100 within the next 
twelve months, so a commitment in stocks as 
of that day would have indeed been poorly 
timed. 


“In order to see what would have hap- 
pened to our portfolio during this ten-year 
period, we have adjusted for stock splits and 
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stock dividends and recast this program in 
terms of a $50,000 investment as of April 19, 
1937,” Mr. Weedon said. Today, ten years 
later, the $50,057 invested in 1937 is worth 
$51,115 — and the gross income from these 
stocks was $2,263, a 4.52 per cent return 
compared with a 2.75 per cent return then 
obtainable on long term government bonds. 


“During this ten-year period, the value of 
the stock portion of the fund, at the low price 
for each individual stock, would have declined 
to $24,842 or 49.6 per cent of cost. At the high 
price, the fund would have had a value of 
$68,286 or 136 per cent of cost. The high 
value of the fund would have been 274 per cent 
of the low value. While it is important what 
stocks you buy, when you buy them is even 
more important. Had this investment been 
made five years ago, in 1942, the current value 
would be in excess of 200 per cent of cost.” 

From this study, Mr. Weedon asserted, one 
fact is evident — “the better the timing the 
hetter the results,” and, the immediate needs 
of the income beneficiaries can play havoc 
with well planned timing policies. 


TRUST DEPARTMENT 1946 earnings represent- 
2.6% of total bank earnings of the 749 member 
banks of the Federal Reserve Bank of Kansas 
City. In 1945 the percentage was 2.7%. 
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INVESTMENT COMPANY SHARES 
IV — Their Use by Trustees 


ALEC BROCK STEVENSON 
Vice President and Trust Officer, The American National Bank of Nashville 


The legal questions treated in this and the succeeding article are con- 
sidered at greater length and are more fully annotated in Chapter X of 
SHARES IN MUTUAL INVESTMENT FUNDS.*—Editor’s Note. 


NVESTMENT company shares do have 

a place, and an important one, in invest- 
ment management. Granted that invest- 
ment management is an art and not a 
science, the experience as well as the re- 
sources and equipment of its practitioners 
varies widely indeed. Whether the investor 
is an individual or an institution the qual- 
ity of investment judgment exercised is 
limited in its results both by the amount 
of information at hand and by the time 
available in which to analyze it. 


The outstanding merit of the investment 
company consists of the fact that investing 
is its sole concern. The growth of the in- 
vestment company business is the best tes- 
timony that these facts are understood both 
by private investors and by private and in- 
stitutional trustees who wish to supplement 
their own resources for judgment with 
those of the investment companies. 


The Trustee’s Problem 


T is a fact, as the annual reports of 

many of the companies show, that both 
individual and corporate trustees are re- 
taining and do purchase investment trust 
and investment company shares. Mayo 
Adams Shattuck, whose researches on the 
questions which this and the succeeding 
article will discuss are required reading for 
any student of the subject, has remarked 
the practice in general, and has also said 
that a number of courts of first instance in 
Massachusetts, at least, have been allowing 


*Published by Vanderbilt University Press, Nashville, 
which, as copyright owner, has given permission to use in 
these articles certain material therein. 


accounts in regular course “which include 
reasonable commitments in well-seasoned 
investment trusts.’! 


However, even after careful research it 
must be admitted that (failing a specific 
statute on the subject) the propriety of such 
a purchase or retention has never really 
been adequately determined as a matter of 
law; never, that is, in a frame of reference 
including only such matters as are actually 
germane to this particular problem. One 
probably ought not entertain so naive a 
hope as that the problem could arise in a 
court of law quite by itself, unattended by 
other alleged misdeeds and omissions of 
the trustee, so that the trustee’s action 
might be considered solely on its merits or 
demerits in relation to the principles of 
trust investment. The trustee who has sat- 
isfied himself as to the investment qualities 
of an investment company share must, con- 
sequently, pause and carefully examine the 
ground with an eye to seeing what defen- 
sive positions it may contain, in case his 
act of purchase or retention is attacked. 

Neither all kinds of trustees nor trustees 
in all jurisdictions stand on the same foot- 
ing in regard to this question. There is no 
difficulty in those cases (all too rare) in 
which the testator’s or trustor’s intent is 
clothed in language specifically authorizing 
retention or purchase of investment com- 
pany shares. In states which regulate trust 
investments by the use of a list of “legal’’ 


1Mayo Adams Shattuck, The Legal Propriety of Invest- 
ment by American Fiduciaries in the Shares of Boston- 
Type Open-End Investment Trusts, 25 Boston University 
Law Review, 1, 15, 16. 
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investments, or by the use of standards to 
which investments must conform to be con- 
sidered “legal,” trustees are almost always 
forbidden to purchase corporate shares, 
failing permission by the terms of the trust 
instrument. It can safely be assumed that 
investment company shares would be treat- 
ed likewise in applying the statutory tests 
in such states. 


Recent Legislative Action 


URIOUSLY enough it has remained 

for Nebraska, commonly regarded as a 
“legal-list” state, to take the first legisla- 
tive action making management type in- 
vestment company securities legal as trust 
investments for trustees in general.? Sub- 
ject to certain tests, open-end investment 
company securities were made legal invest- 
ments in 1943, and the permission was ex- 
tended to cover securities of the closed-end 
companies in June, 1947. The law specifies 
that not more than 20 per cent of a single 
trust account may be placed in investment 
company securities. 

Briefly, eligible investment company se- 
curities are those qualified under the Fed- 
eral Investment Company Act of 1940 and 
amendments, and either “Blue-Skyed” in 
Nebraska or “exempted” under the terms of 
its acts. “Exempted” securities are those 
listed and dealt in on a recognized, regis- 
tered stock exchange. In the case of invest- 
ment company securities thus “exempt”, 
however, it is further provided that the is- 
suing company shall have been in existence 
at least ten years, shall have assets of not 
less than ten million dollars at the date of 
purchase, and shall have outstanding no 
securities of any kind having a claim on 


*L.B. 344 Amending Sec. 24-601, Rev. Stats., 1943, and 
L.B. 456, further amending the Statutes, enacted June 
1947, and to be effective in September. An Oregon statute, 
discussed below, made investment company shares avail- 
able to trustees of charitable and educational trusts. 
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earnings or assets prior to the claim of the 
securities being purchased. 


There are further restrictions, applying 
both to “Blue-Skyed” and “exempt” classifi- 
cations, one requiring court approval of 
purchases by fiduciaries acting under court 
maximum percentage of investment com- 
pany securities which may be purchased for 
appointment, and the other specifying the 
a single trust account. 

Relatively few closed-end company com- 
mon shares would meet the triple test of 
minimum company assets, share listing and 
no senior security outstanding. An examina- 
tion of information available on 41 leading 
closed-end companies at the end of 1946 
suggests there may be less than ten in the 
group whose common shares would likely 
have qualified at that time. Among these 
may be cited Lehman Corporation, Atlas 
Corporation, Niagara Share, Newmont 
Mining and Petroleum Corporation of 
America. The senior securities of certain 
other closed-end investment companies, 
where such securities are listed on recog- 
nized stock exchanges, are also among those 
eligible. 

The action of Nebraska appears particu- 
larly important, as it seems to be the prac- 
tical answer to a real need on the part of 
Nebraska trustees to make use of invest- 
ment company securities in the diversifica- 
tion of small and medium-sized trust funds. 


Even in the “legal” states it is possible 
to find evidence of a liberal legislative ap- 
proach to the question of trust investments 
when the trustees of charitable, religious 
or educational trusts and foundations are 
concerned. In Tennessee a special section 
of the Code* places such fiduciaries under 
the so-called “Prudent-Man” or Massachu- 
setts Rule of trust investments, though oth- 
er fiduciaries are still governed by a per- 
~ 88ee. 9596(5); (Ch. 87, 1937). 
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cordingly urge that the trustee-purchaser 
has abandoned to others the selection of in- 
vestments for his trust, or so much of it 
as the purchase represents; that he has sur- 
rendered the control which his grantor or 
testator committed to his care in full faith 
and confidence; that the purchase of the 
shares either represents an unwarranted 
employment of an agent or constitutes an 
actual participation, likewise unauthorized, 
in the assets of another trust under the un- 
fettered control of other trustees. 


A Matter of Habitat 


F the matter comes to court, the outcome 

will apparently depend in part on the 
jurisdiction in which the trustee is admin- 
istering his trust, since, even with substan- 
tial identity of language in the investment 
clause, there are traditional differences in 
the approach of courts following the New 
York rule and those following the Massa- 
chusetts Rule. 

A testator’s language conferring broad 
but general discretionary investment pow- 
ers upon his trustee has sometimes been 
held merely to confirm his existing choice 
among classes of investments authorized 
by law or statute. Such a result has often 
been reached, naturally, in the “legal’’, or 
New York-Rule states, but quite frequently 
also in the Massachusetts Rule states.? 

At least since King v. Talbot, 40 N. Y 76 
(1869) and Harvard College v. Amory, 9 
Pick. 446 (Mass. 1830), there have been 
these two opposing theories of trust invest- 
ment, the first holding it proper that one or 
more classes of securities may be declared 
fit or unfit for trust investment, and the 
other, to the contrary, that the practice of 
prudent men, and not a classification by 
formula, is the only safe test of what might 
at any given time and for a particular set 
of circumstances be considered a proper 
trust investment.® 

Considering that the New York Rule has 
always demanded investment in debt, thus 
stressing the aspect of “control”, and has 
considered shares of stock unfit for trust 
investment, it is easy to see that proponents 
of this rule discover in the trustee’s pur- 
chase of a share of an investment company 
or trust not only all the lack of “control” 
inherent in any share but more into the 
bargain. Contrariwise, those long habituat- 
ed to the Massachusetts Rule are so little 


‘Scott, op. cit., Secs. 227.13; 227.14, n. 6. 
SE.g., Rand v. McKittrick, 346 Mo. 466, 142 S.W. 
(2nd) 29 (1940). 
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used to regarding the form of a trust in- 
vestment, per se, as of decisive importance, 
that they will not readily see why the pru- 
dent-man test should not be applied here, 
just as to any other trust investment. 


Dearth of Precedent 


NFORTUNATELY, there seem to be 

only five reported cases on the ques- 
tion, and of these only one appears to be 
squarely in point. Marshall v. Frazier, 159 
Ore. 491, 80 P. (2nd) 42, 81 P. (2nd) 132 
(1938), concerns an individual trustee who, 
among other acts, purchased some Corpor- 
ate Trust Shares (a “fixed” trust), later 
exchanging them for shares in Quarterly 
Income Shares, a management-type, open- 
end fund. The trustee’s investment powers 
were quite broadly expressed in language 
which could be interpreted to permit the 
purchase of “non-legal” investments, and 
the court rather went out of its way to de- 
termine whether, though this was a private 
trust, there might be in the statutes con- 
cerning investments permitted trustees of 
educational and charitable trusts, some in- 
dication as to the kinds of investments 
which the legislature regarded as suitable 
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for trust funds “not specifically directed by 
the trust instrument to be otherwise in- 
vested.” The then current statutes did per- 
mit stock investments by charitable and 
educational trustees, but only in shares list- 
ed on the New York Stock Exchange, and 
both Corporate Trust Shares and Quarter- 
ly Income Shares were unlisted. 


The court surcharged the trustee, saying, 
“In purchasing certificates of shares in 
such investment trust the trustee is in ef- 
fect delegating to other individuals or cor- 
porations his duties in the management of 
the estate as trustee” (Italics supplied) The 
court further said that the shares or certifi- 
cates were “no more than certificates of 
participation in a pool”, a pool “in no way 
controlled by the owners of the certificates.” 

At the time of the court’s decision, Ore- 
gon was a “legal-standard” state. Since 
then, as stated above, the legislature has 
granted permission to trustees of charitable 
and educational trusts to purchase invest- 
ment company shares, and has adopted the 
Prudent-Man rule by statute. Whether 
these changes would alter the result if it 
were possible to reconsider the case today 
cannot be determined. It is quite conceiv- 
able that the court would not abandon its 
finding that the trustee’s purchase was “in 
effect” a delegation of powers. But it ought 
meanwhile to be noted that the court may 
have been influenced in its actual decision 
by the fact that, in addition to the breach 
of trust declared to have been committed 
by the purchase of the investment company 
shares, the trustee committed ten other 
distinct and separate breaches of trust, a 
number of them showing evidence of self- 
dealing. 


A later Oregon case, Kinney v. Uglow, 
163 Ore. 539, 98 P. (2nd) 1006 (1940), 
leaned rather unnecessarily on Marshall v. 
Frazier to surcharge a trustee who, in the 
face of the testator’s language specifying 
investment “in some safe, interest bearing 
security” (Italics supplied), purchased 
North American Trust Shares (a “fixed” 
trust) and later exchanged them for Massa- 
chusetts Investors Trust, a typical open- 
end fund. 


Under the Rule of Prudence 


7 HILE the two cases reported in Mas- 
sachusetts-Rule states do not concern 
investment companies as we know them 
today, each does deal with a very similar 
type of organization, the business trust, so 
that a consideration of these cases is in- 
structive. 





Kimball v. Whitney, 233 Mass. 321, 123 
N. E. 665 (1919), deals with a trustee’s 
purchase of preferred shares of Massachu- 
setts Electric Companies, an unincorporat- 
ed association operating under an “Agree- 
ment and Declaration of Trust” apparently 
closely similar to the agreements and dec- 
jarations of trust now in use by the trust 
type of mutual investment fund. The pur- 
pose of the company was, however, some- 
what different, and its operations more 
closely resembled those of a holding com- 
pany, since the trustees took an active part 
in the management and financing of port- 
folio companies, in which companies Massa- 
chusetts Electric Companies held control- 
ling interests. The important facts in the 
situation were these: 


First, the rights and powers of certifi- 
cate holders and trustees under the declara- 
tion of trust were virtually identical with 
those to be found today in the trust type of 
open-end investment company. Second, the 
case came up on an agreed statement of 
facts, showing that the prudent-man tests 
had been met; that many trustees had pre- 
viously invested in these shares; that our 
trustee had made “reasonable inquiry” con- 


cerning the shares and received favorable 
replies; that the financial condition and 
prospects of Massachusetts Electric Com- 
panies and its portfolio companies were sat- 
isfactory, with a record of regular divi- 
dends by the parent and underlying — - 
panies. 


On thex ord, though with the comment 
that “the ease is close”, the court found in 
favor of the trustee on the basis of the pru- 
dent-man rule. The form of the investment 
was not questioned, so far as the text of the 
decision shows, though it was carefully ex- 
amined: the question of delegation appears 
not to have been raised. The determination 
was made solely, it seems, on the test as to 
whether the purchase was sound “meas- 
ured by the prevailing practice of men of 
experience and good judgment in such mat- 
ters.” 


Other Cases 


SOMEWHAT similar situation is re- 
ported in Rhode Island Hospital Trust 
Co. v. Copeland, 39 R. I. 1938, 98 A. 273 
(1916), where a trustee asked instructions 
as to retention of preferred shares of Mar- 
tin-Copeland Company, a business trust in 
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the same form as in the case considered 
above, but apparently a commercial and not 
an investment company. The court, after 
printing the text of the declaration of trust 
in full, concluded that the trust did not con- 
stitute a partnership, and thereafter paid 
no attention to the form of the investment, 
merely stating that a master would be ap- 
pointed, if desired, to determine the facts 
necessary for the application of the pru- 
dent-man rule. The rule in Rhode Island 
was cited from Peckham v. Newton, 15 R. I. 
821, 4 A. 758 (1886) stated in language 
rather similar to that in Rand v. McKit- 
trick, supra. 


The case remaining for discussion is one 
in which the trustee appeared to have con- 
siderable protection by way of permission 
to invest in “such securities as may be rec- 
ommended or approvad by the donor’s hus- 
band.” But the trustee ad litem appointed 
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in the cause of May’s Deed of Trust, 90 
Pitts. L. J. 519 (Orphan’s Court, Allegheny 
County, Pa. 1941) objected at an accounting 
that such investments as Second Interna- 
tional Securities, American Founders Cor- 
poration, etc. where the “investment trust 
which owns shares of stock, inter alia, and 
which issues to purchasers or contributors 
certificate of interest in a general fund, 
[were] not contemplated by the terms of 
the agreement.” The court did not agree, 
and in support of its position cited Penn- 
sylvania Company’s Appeal, 337 Pa. 321, 11 
A. (2nd) 160 (1940), to the effect that such 
certificates are a “well known form of se- 
curity in extensive use throughout the 
country.” The higher Pennsylvania court 
here enlarged, to include investment com- 
pany shares, a definition of “securities” 
which has frequently been held to include 
shares of stock in general. ° 


Conclusions to be Drawn 


UMMARIZING what may safely be con- 

cluded from a reading of these five 
cases, in two cases in a “legal-standard” 
state (though prior to legislative amend- 
ments as to trust investments) a court held 
a trustee’s purchase of investment company 
shares to be “in effect” a delegation of the 
trustee’s duties; in two different Massachu- 
setts-Rule jurisdictions the court found the 
Rule inclusive enough‘to apply to what. Rugg, 
C. J., in Kimball v. Whitney called “altered 
monetary usages and investment combina- 
tions;” and the Pennsylvania court was 
willing to admit investment company shares 
to the classification of “securities”. From 
the point of view, therefore, of the trustee 
who wants to see a green light in the law 
as now written, there is little to be dis- 
cerned save a series of cautionary amber 
signals which he may possibly be entitled 
to hope are not going to turn red all of a 
sudden. 

So far as the “legal-list” and “legal-stand- 
ard” states are concerned, the evidence has 
been recited that two at least have recog- 
nized by statute the growing importance of 
investment companies in the art of invest- 
ment management. And court decisions in 
the prudent-man states do not bring for- 
ward the charge of delegation of powers 
against trustee purchasers of the shares of 
companies quite similar in form and method 
of operation to investment companies. In- 


*See, among others, In‘ re Rayner [1904] 1 Ch. 176, 
189; 56 C.J., pp. 1279-80; St. Germain v. Tuttle, 114 Vt. 
263, 44 A. (2nd) 137 (1945); In re Gillingham’s Estate, 
353 Pa. 493, 46 A. (2nd) 269 (1946); In re Astor’s 
Estate, 187 Misc. 27, 62 N.Y.S. (2nd) 117 (1946). 
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stead, these decisions point to the conclu- 
sion that a trustee who prepares himself to 
meet the prudent-man tests in respect of 
the purchase of investment company shares 
need not by any means take it for granted 
that the issue of delegation will be raised. 
In fact, if the trustee can with legal pro- 
priety consider the investment company 
share as a “security”, then he may well con- 
clude that he is making an ordinary pur- 
chase, and not committing a breach of trust 
by way of delegating his investment duties. 


It is true that the trustee does not “con- 
trol” the actions of investment company 
managers, but neither does he control those 
of the managers of any company whose 
shares he buys. If after investigating a typ- 
ical industrial corporation he buys its 
shares, he knows perfectly well that the 
management may at any time thereafter 
sell some assets and buy others, or discon- 
tinue one type of activity and enter another, 
or even buy investments for the company’s 
account. In point of fact, the trustee pur- 
chasing an investment company share is in 
a far better position to know what he is 
buying than when he buys a share of a 
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commercial or industrial corporation. The 
purchase of shares in an investment com- 
pany, which publishes its portfolio quarter- 
ly and has a public record of adequate 
length, allows him to inspect at the time of 
purchase and at frequent intervals there- 
after a particular list of securities, the like- 
lihood of substantial change in which he 
can appraise from the company’s record. 
And he knows that the Investment Company 
Act requires that he be informed of any 
major change in general policy.!° It requires 
a registration statement by all companies 
registered under it. The statement must 
contain, to the extent prescribed by the 
Commission, a recital of policy pursued and 
to be pursued with respect to borrowing 
money, engaging in the underwriting busi- 
ness, concentrating investments in a par- 
ticular industry, dealing in real estate or 
commodities, etc.1! Likewise, if a company 
elects to treat matters not specified in 


Investment Company Act of 1940, Sec. 13(a). Change 
in policy must be approved by a majority of outstanding 
voting securities, or of shareholders in trusts where gen- 
eral voting rights are not given. 


“Tbid, Sec. 8 (b) (1). 
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the statute as fundamental policies, an- 
nouncement of the fact must be made.!* 


No Wrongful Delegation 


N short, the trustee buying an invest- 

ment company share makes an affirma- 
tive selection of it, just as he would if it 
were the share of a bank, insurance com- 
pany or industrial corporation. Such a se- 
lection is quite the opposite in intention of 
an act of delegation. The charge of delega- 
tion, as usually argued, is in two parts, first, 
that the delegation is complete, and, next, 
that it is a delegation in the very field in 
which lies the trustee’s chief duty—that of 
investment. It is hard to see, on the first 
point, why the delegation, if it exists, is 
any more complete than in the case of the 
purchase of any share of stock. As to the 
kind of delegation involved, the case would 
be more persuasive if it were not true that 
trustee purchase in fire insurance stocks 
and stocks of industrial quasi-holding com- 
panies, like Du Pont, had been allowed 


®Tbid, Sec. 8 (b) (2). 
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by courts many, many times. The invest- 
ment activities of fire insurance companies 
are so large a part of their total business 
that investment revenue, and not insurance 
underwriting, is customarily depended on 
for the payment of dividends. If a trustee 
may invest in the business of investment 
cum insurance, why not in the business of 
investment? 


If the trustee is searching for a defense it 
ought logically to be found in the position 
that his purchase of the investment com- 
pany share is just that—a purchase, and, 
moreover, a purchase of a negotiable, mer- 
chantable, daily-quoted share, quite indis- 
tinguishable in the manner of buying, sell- 
ing and transferring from any other share. 
If this view be sustained, then certain sub- 
sidiary legal questions having to do with 
costs of purchase and sale, with the invest- 
ment company’s management costs and with 
so-called “improper” investments in its 
portfolio, will largely disappear. 

These questions deserve consideration, 
nevertheless, which they are to receive in 
the next and concluding article. 
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RUST companies in general have at- 

tempted to give thorough consideration 
to the problem of adequate diversification of 
risk of principal, but too little attention has 
been given to the matter of obtaining a rela- 
tively high stability of income. Maximum 
stability in income can doubtless be obtained 
through investment in the highest grade 
bonds and highest grade preferred stocks 
where no question exists as to the ability of 
the company to continue payments in full, 
even during periods of depression. The 
adoption of such a policy, however, would 
hardly do justice to the requirement of the 
income beneficiary, which calls for obtaining 
as much income as possible during times of 
economic prosperity, in order to offset, in 
part at least, the prevailing high cost of 
living. 

An adequate analysis of any trust port- 
folio, therefore, would of necessity include 
a detailed study of the probable stability of 
income now being derived from the invest- 
ments comprising the portfolio. Where it is 
possible to maintain or increase the income, 
and at the same time increase the probable 
safety of that income, every consideration 
should be given to following out such a de- 
sirable procedure. This procedure would 
most likely be effective during a period of 
sharply rising prices for common stocks and 
a relatively moderate advance in preferred 
stock and bond prices. In order, however, to 
ascertain the present position of the port- 
folio in regards to stability of income, it is 
necessary to appraise the probabilities of 
continued maintenance of such income, par- 
ticularly from common stocks, during pe- 
riods of economic difficulty. 


Classification by Risks 


N earlier article* outlined a method of 

portfolio analysis which more adequate- 
ly reflects the relative distribution of invest- 
ment risks. In place of the usual classifi- 
cation by the legal terminology of bonds, 
preferred stocks and common stocks, the ar- 
ticle suggested the use of four groups, or 
classes, to indicate the relative investment 
merits of each security contained in the 
portfolio: 








*Trusts and Estates, May 1946, p. 487. 


ANALYSIS OF TRUST INCOME 
Method Weighs Income Stability and Risk Factor 


HARRY G. BRUNS 
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Group I, issues of only highest grade, 
short-term fixed interest bearing obliga- 
tions unlikely to be affected by changes in 
long-term money rates, i.e., so called 
“cash equivalent” issues; 


Group II, all ‘“money-risk” issues, 
where income is certain and where the 
risk in market values is directly associat- 
ed with changes in long-term interest 
rates; 

Group III, securities meeting the test 
of probable assurance that at least 75% 
(or some other set ratio) of current pay- 
ments, dividends or interest, would be 
maintained even during adverse economic 
conditions; and 


Group IV, all other issues not meeting 
the financial standards or the assurance 
of income stability required for classifi- 
cation under the other three groups. 


In its decisions on investment policy, the 
Trust Committee might dictate the propor- 
tion of funds, based upon market values, 
considered desirable for investment in each 
of the four groups, under existing and pros- 
pective business conditions. 


Through an extension of the principle of 
classification of securities by risks, and the 
careful and continuous analysis of the prob- 
able stability of income from each of such 
classes during changing economic condi- 
tions, it is possible to arrive at a fairly ac- 
curate overall conclusion as to the stability 
of income from each class of risk. In this 
manner, the analysis of the portfolio would 
reveal the probabilities of a certain propor- 
tion of the current income being maintained 
under all conditions and a certain propor- 
tion being subject to reduction in the event 
of economic recession or depression. Where 
the percentage of stability in income is be- 
low what is considered a minimum in safety, 
a reduction in this risk might be made by 
transferring a part of the funds in one clas- 
sification to securities in a higher classifi- 
cation affording greater stability in income. 


Outlook for Income 


Y means of this method, not only would 
the individual securities be under con- 
stant review and consideration from the 
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point of both safety of principal and safety 
. of income, but the account as a whole could 
be quickly reviewed from the viewpoint of 
annual income to the life tenant. As chang- 
ing business conditions dictated, a security 
classified as Group III might very well be 
reduced in rating to a Group IV, and thus 
reveal a reduced confidence in the ability of 
the current income being maintained. For 
example, at the time the Electric Storage 
Battery common stock was on a $2 annual 
basis, the probabilities, based upon past per- 
formance and future prospects, were that at 
least 75% of such dividend could be main- 
tained during an economic recession. There- 
fore, the issue merited a Group III rating. 
Recently, however, the dividend rate on this 
stock was increased to $3 per annum, at 
which level continued dividend payments of 
at least 75% of the current rate do not ap- 
pear to be assured under unsatisfactory eco- 
nomic conditions. 

Conversely, a stock such as Air Reduction 
on a $2 rate might merit only a Group IV 
rating, but with the reduction of the divi- 
dend to a $1 per annum level, maintenance 
of dividends in the amount of at least 75% 
of the $1 level appears fairly well assured, 
and the issue now justifies inclusion in the 
Group III classification. In effect, therefore, 
a more liberal dividend policy, if extended 


beyond the probabilities of reasonable con- 
tinuation at the rate of 75% of the new lev- 
el, would demand a more conservative atti- 
tude on the part of the trustee and would 
necessitate more continuous and more care- 
ful analysis of that particular stock. 


Stability Weighed 


STANDARD might be applied to each 

individual trust portfolio for the pur- 
pose of account classification by using the 
methods of security classification and in- 
come analysis here discussed. For example, 
a portfolio represented to the extent of 90% 
of its market value in securities in Groups I 
and II and indicating by analysis, a stability 


of income of 95% of current payments, ° 


might be classified as a Group A account. 
Except in unusual situations, the necessity 
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for such extreme conservatism is likely to 
be the exception rather than the rule. A 
portfolio whose investments are 80% in 
Groups I and II, and indicate a stability in 
income to the extent of 85% of current pay- 
ments, might be classed as a Group B ac- 
count. This classification would probably in- 
clude most of the smaller trusts where only 
a limited amount of the principal funds 
were invested in equities. Group III ac- 
counts might include all trusts having 60% 
of the present market value of the securi- 
ties in Groups I and II and enjoying a sta- 
bility of income to the extent of about 75% 
of dividend payments. A further require- 
ment for Group C accounts might include a 
limitation on investments in Group IV of 
20% of the market value of the portfolio. 
All other accounts not meeting the require- 
ments of any one of the first three classifica- 
tions, as to both diversification of securities 
and safety of income, would be classified 
Group D accounts. Obviously, the Trust 
Committee would devote more attention to 
those accounts in the lowest classification, 
and where circumstances permitted, make 
every effort to move the lowest classification 
accounts into Group C and Group B classifi- 
cation. 


Portfolio Review 


HE table below illustrates the meth- 

od of summarizing the information con- 
cerning the analysis of security classifica- 
tion and income stability. 

While the procedure described involves 
considerable effort on the part of the invest- 
ment division and the Trust Committee, 
when once completed its continuous review 
is materially simplified. It affords an excel- 
lent record of the progress being made in 
improving the portfolios, as respects both 
the safety of principal and income, and in 
addition shows the Trust Committee those 
accounts involving the greatest risk as to 
both principal and income. Furthermore, it 
provides a method of summarizing the in- 
vestments of the trust department as a 
whole, as distributed among the individual 
portfolios under its jurisdiction. 





Portfolio Classification “C”’ 
income 
Safety 
Factor 
1.4% 
43.6% 
32.4% 
4.7% 


Percentage 
Yield at Percentage of 


Market Market Income 
1.96 2.4 1.4 
2.50 59.2 43.6 
4.72 31.2 43.3 
5.55 y 11.7 


100.0 100.0 


2.00 
2.52 
4.75 
5.43 


3.42 


3.39 82.1% 
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THE NORTHWEST TRANSFORMED 


Shift to Manufacturing Reflected in Northern Pacific’s Traffic 


One of a Series Discussing “Rail Traffic Trends” 


MAX HALPERN 


URING the course of a congressional 

hearing covering expenditures for 
power developments in the Pacific North- 
west, one legislator remarked, “This area is 
the last frontier in the United States.” Bar- 
riers to the area now, however, have been 
well penetrated and with the aid of electric 
power produced in the Columbia River Ba- 
sin, the Pacific Northwest is now under- 
going a marked transformation and is rap- 
idly developing industrially. No longer are 
Washington and Oregon primarily devoted 
to agriculture and lumber. The leadership 
of these two states and northern Idaho in 
the production of lumber though, as for the 
past thirty years, still remains unchallenged. 


The water power developments have 
brought other changes which are now rapid- 
ly altering the economic complexion of this 
“last frontier.” From western Montana to 
the Pacific Coast manufacturing has eclipsed 
lumber and irrigated agriculture. Even the 
latter has been enhanced as a result of the 
availability of large amounts of cheap pow- 
er. Here, large plants contiguous to these 
vast power developments produce alumi- 
num, magnesium, ferro-alloys, a wide varie- 
ty of chemicals, airplanes, ships and even 
the basic materials for the production of 
atomic energy. 


In 1939, the last year for which a Census 
of Manufactures was available the value 
of goods produced in Washington and Ore- 
gon was slightly in excess of one billion dol- 
lars. This represented an increase of more 
than 800 per cent since the beginning of the 
present century. If the output of electricity 
in recent years is any criterion of industrial 
expansion, then the manufactured goods 
produced in this area has undergone an 
enormous increase in monetary value. 


Within less than a decade the amount of 
electrical energy generated by the Govern- 
ment power projects has placed the Pacific 
Northwest in the third position of the 
United States. The sale of 6.3 billion kilo- 
watt-hours place it ahead of such large in- 
dustrial centers as Cleveland, Detroit, Phil- 
adelphia, Baltimore and Pittsburgh. It is 
still some distance behind New York and 
Chicago but the output of power is now 


growing at a very rapid rate. The sale of 
electrical energy since Government projects 
began to function appear in the following 
table. 


Kilowatt- 
hour sales 
(millions) 


19,009 
128,853 
360,348 

- 1,616,421 
3,882,769 
6,921,770 
8,984,515 
7,436,224 
6,387,209 
7,351,034 


*12 months ending Mar. 31. 


The production of energy to the end of 
March is 78 per cent higher than in the 
corresponding period a year ago. It is not 
surprising because any important expansion 
of electrical output in other areas is circum- 
scribed by fairly definite limits. In the Col- 
umbia River Basin a large potential still re- 
mains to be developed. This influence large- 
ly explains the migration of industry to the 
Pacific Northwest. 


Northern Pacific’s Traffic 


ECAUSE Northern Pacific was one of 

the first railroads to be projected in the 
territory, this carrier occupies an unusually 
strong position. Its lines serve the rapidly 
growing industrial centers of Portland and 
Seattle and contiguous territory. Still pre- 
dominantly a lumber carrier Northern Pa- 
cific in addition serves the agricultural 
areas of Montana and the Dakotas and the 
industries as far east as Minnesota where 
the Twin Cities are located. 


Northern Pacific’s traffic is expanding 
more rapidly than either the country as a 
whole, the Northwestern Region or any rail- 
roads of comparable magnitude in the terri- 
tory. This is borne out by the most recent 
indices of ton-miles (1925-28 = 100) shown 
in the accompanying table. 
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*March 1947. 


The rates of growth of traffic of Northern 
Pacific and the Class I Railroads is shown 
graphically in the chart. Observe how the 
gap between the two began to widen long 
before the war began in 1939. Reflecting the 
changing character of the area especially 
at its western extremities, is the increasing 
proportion of high rated manufactures 
handled by Northern Pacific. In 1946 the 
group accounted for 23 per cent of the total 
tonnage handled as compared with approxi- 
mately 13 per cent two decades earlier. 


Finances Strengthened 


URING the war years this road made 

the most of its expanded earnings. Of 
the total net income aggregating 71.6 mil- 
lion dollars during the years 1941-1945 in- 
clusive, only 9.9 millions was paid in divi- 
dends. The balance was applied towards cap- 
ital expenditures, debt retirement and the 
building up of working capital balances. 
Net debt retired amounted to 48 million 
dollars. One aspect of this reduction of out- 
standing obligations was the elimination 
of 104 million dollars of 6% Refunding 
bonds maturing 2047. Almost half of this 


TO 


CLASS ONE RAILROADS OF U.S 
TON-MILES 
DATE 


issue was retired from earnings and the bal- 
ance refinanced by the Collateral Trust 
4%% loan due 1975. As a result, fixed 
charges were reduced from their peak of 
approximately 15 million dollars in 1940 to 
the present requirements of 10.5 millions 
annually. This should continue because of 
the operations of a sinking fund calculated 
to reduce the amount of collateral trust 
bonds every year. 

Northern Pacific’s financial position is 
now such that if the road no more than cov- 
ered its operating expenses over the next 
four years, its present working balances 
would be sufficient to pay interest charges 
over this period without completely exhaust- 
ing them. Net working capital balances 
likewise have undergone a marked improve- 
ment. 


Other Resources 


ORTHERN Pacific has other resources 
of which its interest in the Burlington 
(829,337 shares) is the most valuable. The 
Burlington has improved its position con- 
siderably in recent years. It has reduced its 
charges; hence Northern Pacific could draw 
upon its subsidiary for greater assistance 
in the form of dividends than was the case 
in the past. Burlington’s earnings are cur- 
rently running at a high level and its finan- 
cial position is very strong. Its holding of 
cash amounts to 50 million dollars. 
Barring equipment trust certificates and 
sinking fund requirements of the collateral 
trust bonds Northern Pacific is not beset 
with any heavy maturing obligations for 
many years to come. The road has been able 
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to finance its capital requirements from in- 
come and an occasional issue of equipment 
trust certificates. 

The greatly improved status of the 
Northern Pacific in recent years stemmed 
substantially from the marked expansion 
of its traffic. Its financial position has been 
strengthened to a degree that places the 
level of credit of the road far above its po- 
sition of two decades ago. With the terri- 
tory it serves being transformed from an 
agricultural and lumbering economy into 
an area where industry is becoming of 
greater importance, this “Main Street of 
the Northwest” should be watched as an in- 
dicator of the growth of the developing ter- 
ritory it serves. 


Investment Companies—1947 Edi- 
tion 

ARTHUR WIESENBERGER, Arthur Wiesenberger & 

Co., New York, 312 pp. $12.50. 

This annual reference book is the most com- 
plete single source of basic information and 
statistics on investment companies and the 
investment trust field. The current seventh 
annual addition gives pertinent information 
and statistics of the 91 leading companies, 
which have total assets of over $2 billion. 

Of special importance and convenience to 
trustees and fiduciaries are the comparative 
data on operating results of leading companies 
and cumulative comparisons for the preceding 
10-year period,* in addition to income and 
dividend records, price ranges, expense ratios 
and portfolio holdings of the larger funds. 

New additions to the informative text this 
year are a chapter on “Formula Timing Plans” 
and a chapter on “Use by Fiduciaries,” the lat- 
ter done with the collaboration of Alec Brock 
Stevenson, Vice President and Trust Officer of 
the American National Bank of Nashville, and 
a recognized authority in the investment trust 
field. 


*See June 1947 Trusts and Estates, pp. 614-15. 
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Investment Analysis 


JOHN H. PRIME. Prentice-Hall, New York. 


442 pp. $4.65. 


Inc., 


The author, Professor of Finance at New 
York University, states that this book is de- 
signed both for the student of investments and 
for the investor himself — that the book is 
divided into two parts: the nature of invest- 
ments, and the analysis of corporate financial 
statements. 


The first part of the book discusses bonds, 
stocks, securities markets, securitl market 
operations and includes a chapter on invest- 
ment mathematics. The second part is con- 
cerned with the basic significance of financial 
statements and an interpretation of the com- 
pany’s position as seen through the income 
statement, the balance sheet, surplus and 
established reserves. Continuity in the analysis 
is maintained by using the same companies 
in each discussion, allowing the reader to fol- 
low each computation back to its original 
source in the financial statement. 


The analyses of a bank statement and of a 
fire insurance company statement are treated 
in separate chapters. 


A B C of Investing 


R. C. EFFINGER. Harper & Brothers, 
106 pp. $1.50. 


New York. 


An experienced professional investment man 
outlines briefly for lay-investors the funda- 
mentals in investing, the steps to successful 
investing and some pitfalls to be avoided. Mr. 
Effinger, vice president of the Irving Trust 
Company in New York, drives home the les- 
sons he so clearly outlines with case histories 
that business and professional men may apply 
to situations confronting them in the handling 
of their own investment affairs. 


Explanations and charts of price move- 
ments of various groups and classes of secur- 
ities add to the usefulness of this handy 
volume. 
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NEW YORK ISSUES 1947 LEGAL LIST 


OND issues with a par value of $3,191,- 

317,000 have been added to, and issues 
having a par value of $1,282,211,400 have 
been removed from, the list of securities 
considered by the Banking Department to 
be eligible for purchase by savings banks 
of New York State, according to an an- 
nouncement by Elliott V. Bell, Superinten- 
dent of Banks. 


Prominent among the additions are Ca- 
nadian securities totaling $960,586,000. Un- 
der legislation adopted earlier this year ob- 
ligations issued or guaranteed by the Dom- 
inion of Canada, and direct obligations of 
certain Canadian provinces and cities were 
made eligible for savings banks. These 
bonds are payable in United States dollars 
and are the first issues of foreign obligors 
to appear on the legal list. 

A large share of the removals is account- 
ed for by certain obligations of the New 
York Central Railroad totaling $470,123,- 
000, the non-eligibility of which was an- 
nounced earlier on February 19, 1947, fol- 
lowing the publication of the earnings rec- 
ord for the fiscal year ending December 31, 
1946. Additions in the rail group under the 
statutory section include the new mortgage 
bonds of the Duluth, Missabe and Iron 
Range Railway and the Pittsburgh, Bes- 
semer & Lake Erie Railroad, the new San 
Francisco Terminal bonds of the Southern 
Pacific Company, certain outstanding obli- 
gations of the Illinois Central Railroad, and 
equipment trust issues of several companies. 

The securfties contained in the 1947 Le- 
gal List appear under two headings—those 
securities which, in the judgment of the 
Superintendent, conform to the require- 
ments of Section 235 of the Banking Law, 
and those which have been made legal by 


Banking Board authorization as provided 
by subdivision 1(f) of Section 14. 

The greater part of the total additions 
appear on the new list under Banking Board 
authorization. Securities amounting to $2,- 
635,880,000 have been added since publica- 
tion of the July 1, 1946 list, which total 
comprises 45 new additions for $1,501,926,- 
000, and railroad issues amounting to $1,- 
133,954,000 previously eligible under the 
statute. 


Rail List Changes 


N the railroad section of the list addi- 

tions totaled $160,344,000, of which $71,- 
234,000 were mortgage bonds and $89,100,- 
000 were equipment trust obligations, all of 
companies whose names appeared on the 
previous list. Partial redemptions totaled 
$41,944,000. Removals totaling $1,801,063,- 
000 consisted of $131,065,000 maturing is- 
sues, $37,534,000 called for redemption:and 
$1,632,464,000 removed for failure of the 
obligors to cover their fixed charges one 
and one-half times in the fiscal year 1946. 

Of the latter group, $1,133,954,000 con- 
sisting of bonds of the Pennsylvania, New 
York Central, and Pere Marquette rail- 
roads! were continued as legal investments 
by authorization of the Banking Board. The 
Pere Marquette obligations were subse- 
quently restored to the statutory section of 
the list upon their assumption by the Chesa- 
peake & Ohio railroad. 

Bonds of the Atlantic Coast Line and 
Wabash railroads were transferred to Sec- 
tion 7 of the railroad list from 7-a by rea- 
son of the payment of dividends for the last 
five fiscal years in excess of one-quarter of 
fixed charges in such years. Obligations of 


1See Jan. 1947, Trusts and Estates, p. 73. 


INSURED SAVINGS — LIBERAL DIVIDENDS 


Legal for Trust Accounts 


Open an account by mail with — 


GEORGIA’S OLDEST FEDERAL 
FULTON COUNTY FEDERAL SAVINGS & LOAN ASSN. 


Ground floor Trust Co. of Georgia Blid’g 
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the Gulf, Mobile & Ohio Railroad, formerly 
eligible under subdivision 7, were trans- 
ferred to Section 7-a following acquisition 
of the properties of the Alton Railroad. Ob- 
ligations now on the statutory section of 
the railroad legal list total $3,452,979,240, 
which amount is $1,626,882,000 less than 
the total of the previous year. 


Presents Wide Selection 


UMMARIZING the non-governmental 

sections of the list of eligible securities, 
there are available for savings bank invest- 
ment issues of forty-seven railroads total- 
ing $5,085,306,240, of seventy-six electric 
and gas companies totaling $3,638,415,000, 
of nine telephone companies totaling $1,- 
863,549,300, and of fifteen industrial com- 
panies totaling $745,637,000, with an aggre- 
gate total of $11,332,907,540. 

In addition to the obligations of private 
companies the current Legal List includes 
the securities of forty-eight states and the 
Territory of Hawaii, 340 cities, towns and 
smaller political subdivisions, 92 counties, 
and 134 school districts. All of the obliga- 
tions of the United States or those for 
which the faith of the United States is 
pledged to provide for payment of interest 
and principal are legal investments, as are 
all of the legally issued full faith and cred- 
it obligations of New York State and its 
municipalities. 





New York State Trust Division Personalities: (left to right): 

Chairman, George C. Barclay; luncheon speaker, Stephen 

Foster; and Edward F. Hargan, assistant secretary, N. Y. 
S. B. A., secretary of the Division. 

(Photo by Edwards, Quebec) 
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Change in Interest Rate Pattern 


EORGE C. BARCLAY, vice president of 

the City Bank Farmers Trust Company, 
New York City, and Aurie I. Johnson, vice 
president of the First Trust and Deposit Com- 
pany of Syracuse, were re-elected as chair- 
man and vice-chairman, respectively, of the 
Trust Division, New York State Bankers Asso- 
ciation, at the association’s 5lst annual con- 
vention held at Quebec last month. Elected 
members of the Trust Division’s Executive 
Committee for terms expiring 1950 were: 
James M. Trenary, vice president and secre- 
tary, United States Trust Company, New York 
City; Charles E. Treman, Jr., trust officer, 
Tompkins County Trust Company, Ithaca, and 
Schuyler C. Wells, Jr., vice president and 
associate trust officer, Security Trust Com- 
pany, Rochester. 


Speaking at the luncheon session of the 
Trust Division, Stephen M. Foster, economic 
adviser to the New York Life Insurance Com- 
pany, reviewed the history of the present 
yield curve to show that it had its origin in 
the deflation of the early ’30s; was maintained 
by a questionable gold policy; and that the 
wartime pattern is inappropriate to present 
economic conditions. For peacetime, Mr. Foster 
asserted, the pegging of short term rates and 
resulting yield curve is too strong for it tends 
to push the commercial bank towards an over- 
expansion of their credit and to press down- 
ward on interest rates. His suggestion: unpeg 
the short term rates and re-establish quanti- 
tative control by the Federal Reserve Banks 
over the money market. 

An interesting footnote to Mr. 
Foster’s address is that early 
this month the Federal Reserve 
System terminated its policy of 
maintaining the fixed rate of % 
of 1 per cent on ninety-day 
Treasury bills. This is the first 
open break with the wartime 
interest rate pattern, the bill 
rate being allowed a free mar- 
ket in relation to the higher 
yielding Treasury certificates. 


THE LEGAL INVESTMENT LIST 
of New Jersey now includes ob- 
ligations issued or guaranteed 
by The International Bank for 
Reconstruction and Develop- 
ment. The bill for authorization 
recently signed by Governor 
Driscoll specifically includes 
banks and trust companies; exe- 
cutors, receivers and others oc- 
cupying similar fiduciary posi- 
tions; insurance companies and 
associates; investment compan- 
ies and other financial institu- 
tions; credit unions and pension 
funds. 
















duciary services to the public, it must, 
out of fairness to its stockholders, turn to 
trust cost analysis which is the only basis 
for determination of fee schedules that will 
assure adequate compensation for services. 
Taking the guesswork out of trust costs re- 
quires a thorough activity and cost study of 
the department. To be most effective, it 
should cover a period of a full year since an 
appreciable portion of trust activity occurs 
only annually and seasonal fluctuations are 
wider in trust activity than in any other 
phase of banking. 

A trust activity and cost study should be 
directed toward three major objectives: 


1) net profit, or loss, from trust opera- 


tions 
2) net profit, or loss, from each classifi- 
cation of trust services — estates, 


trusts under wills, trusts under agree- 
ments, guardianships, and agencies 

3) net profit, or loss, from each account 

individually. 

There are almost as many approaches to 
those objectives as there are accountants 
considering the question. This paper is 
largely a plea for a thoughtful analysis of 
your individual problems. Perhaps the his- 
tory of an actual case would illustrate what 
can be accomplished within the bank. Con- 
sequently, I am going to use the study re- 
cently completed for my own bank, with 
mention here and there of some of the vari- 
ances between it and other studies. For 
obvious reasons, true cost figures are not 
used. Actually, they are based on true costs 


From address at Trust Business and Investments Con- 
ference, American Institute of Banking Convention, June 
3. 






TAKING GUESSWORK OUT OF TRUST COSTS 


Study Reveals Profit Data and Suggestions for Improvement 


ETHLEEN LASSETER 
Trust Auditor, The First National Bank of Atlanta 





F banking expects to continue to offer fi- 


57 


which were increased or decreased, I am 
not saying which, by a certain percentage. 
The same percentage, however, was applied 
to volume in order that true unit: ‘costs 
would result. 


Classification of Expenses 


HE first step in making this study was 

to determine the total expense of oper- 
ating the trust department. An outline of 
the detail is illustrated in Exhibit B. It 
will be noted that there are two major clas- 
sifications of expenses, direct and indirect. 
While most banks of sufficient size to offer 
fiduciary services have some system of de- 
partmentalizing expenses, it is not likely 
that any bank has such a highly developed 
system of departmentalization of expenses 
but that it would be necessary to include 
also certain indirect expenses. However, if 
expenses have not departmentalized, it 
should not preclude the trust study. It 
simply adds a preliminary step to the job. 


Expenses shown in the exhibit are largely 
self-explanatory. The general account in- 
cludes expenses frequently listed under Ser- 
vice departments, such as telephone switch- 
board expense, personnel, protection and a 
portion of general operational overhead. 


Auditing expense includes cost of audit- 
ing time devoted to continuous audit con- 
trol of cash and property, corporate trusts, 
individual audits of trusts and estates, de- 
partmental audits, and a portion of related 


executive management. 


Business Development includes a portion 
of the general business development and ad- 
vertising not directly applicable to any spe- 
cific department or service. The amount to 
be allocated to the trust department may be 
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EXHIBIT B 


CLASSIFICATION AND ALLOCATION OF EXPENSES 
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Year Ending December 31, 1946 
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EXHIBIT C 
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DISTRIBUTION OF ACCOUNTING COST 
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determined by discussion with the manager 
of business development. In this instance, it 
was 10%. 


Indirect expenses considered applicable 
to the trust department had been deter- 
mined previously, of course, through an al- 
location of the total expenses of the bank 
to the various departments. Basis of alloca- 
tion naturally varies with the type of ex- 
pense. Generally, whatever increases or de- 
creases total expenses the most forms the 
basis for allocation. With occupancy, or 
rent, it is floor space used. With telephone 
cost, it is number of phones in the depart- 


ment. With personnel expense, it is number 
of employees in each department. And so on. 


Allocation of Expenses 


FTER total operating expenses of the 
trust department were determined they 

had to be allocated to the major work units 
of the department: executive management, 
account administration, investments, ac- 
counting, taxes, business development and, 
unless it has been departmentalized separ- 
ately, corporate trust. There were expenses, 
too, that were applicable to some phase of 
commercial banking, and to outside activi- 





ties wholly unrelated to trusts, which had 
to be eliminated. 


Executive Management and Account Ad- 
ministration cost includes salaries and other 
expenses of officers, administrative assist- 
ants and secretaries. That same principle 
was followed in allocations to other work 
divisions. 

Only the cost of preparing and filing tax 
returns was allocated to Taxes in order that 
the average account requiring only normal 
tax service would not be burdened with the 
expense of costly defense and court litiga- 


tion involved in a small percentage of the | 


accounts. Actually, a large portion of the 
time and responsibility of trust administra- 
tion, especially in estates, is involved with 
tax maiters and is, in effect, administrative 
cost. That cost is reflected automatically in 
the cost of estates by reason of the fact that 
the executorship remains open for a longer 
period of time. 


After expenses had been allocated to the 
major work divisions, it was necessary to 
make certain adjustments by reason of the 
fact that each work division performed 
some duties not chargeable to unit costs de- 
veloped under that division. The manager 
of the tax division devoted time to review 
and discussion to tax provisions in new wills 
and trust instruments which was applicable 
to business development. 


The account administration division de- 
voted considerable time to inventories and 
distributions. That cost was applicable to 
property transactions, unit cost of which 
was determined under accounting. The same 
division devoted some time to presentation 
of investment reviews to the Trust Com- 
mittee. That cost was applicable to invest- 
ment reviews, unit cost of which was deter- 
mined under Investments. 
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Other necessary adjustments may arise 
in the course of development of a study. 


Total expenses thus adjusted reflected 
cost of operations by type of work rather 
than by division performing the work. The 
expenses of the types of work were then 
transferred to separate schedules through 
which unit costs were determined. The 
schedule for Accounting, since it is the most 
involved, is presented in Exhibit C for il- 
lustration. 


Unit Costs 


TEMS for which unit costs were to be 

determined from Accounting were de- 
cided upon after a careful appraisal of the 
relative volume and importance of various 
types of activity. Actually that was the most 
difficult part of the study. Any cost account- 
ing system, of necessity, must be made to 
cover the usual type of activity in the de- 
partment being studied, and adjustments 
be made when necessary, in applying it to 
individual accounts, to provide for other 
activity, or service. 


These items will vary greatly with differ- 
ent banks. In this instance, items selected 
were Purchases and Sales, Ad Valorem Tax 
Returns, Intangible Tax Returns, Bene- 
ficiary Statements, Coupons, Court Returns, 
Vouchers Issued, Cash Transactions, Prop- 
erty Transactions and Ledger Entries. Ac- 
counting expenses which could not be dis- 
tributed direct to those classifications were 
charged to General, the total of which was 
then distributed to those classifications on 
a basis of the estimated number of clerk 
hours devoted to each. The total cost of each 
classification divided by the volume, of 
course, provided unit costs. 


Actually these unit costs were made to 
cover more types of activity than the lim- 


Convert your diamonds 
into cash at Gimbels 


Sell them to us for spot cash or leave them with us to sell for a small brokerage 
fee at the high prevailing prices. We specialize in estates - - - No estate is too 
large or too small. If you can’t come in, ship your jewelry Railway Express or 
registered mail insured for appraisal — 5th Floor. 


*Reg. U.S. Pat. Of. 


Jemel Galleriva* at Gimbela 


Gimbels, 38rd & B’way, New York 1, N. Y., PEnn 6-0808 
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CxMIBIT A 
ANALYSIS OF TRUST ACCOUNT 
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MET PROFIT OF LOSS 


ited number implies, through the use of the 
principle of weighted work units. To prop- 
erty transactions, for instance, was dis- 
tributed only the cost of work performed in 
connection with every property transaction 
—receipt and inventorying of certificate, or 
other evidence of ownership, preparation of 
multiple copy entry ticket, coding for IBM 
records, and placing and housing the certifi- 
cate in the vault. The resulting unit.cost is 
the cost of a property transaction reduced 
to the smallest unit. It is (see Exhibit A) 
the unit cost of free receipts, free deliveries, 
stock dividends, maturities and redemp- 
tions, and payments on principal. A stock 


TRUSTS and ESTATES—July 1947 


exchange involves a delivery and a receipt 
and, therefore, the unit cost of a stock ex- 
change is twice the lowest unit cost of a 
property transaction. Rights issued involve 
three property transactions and, therefore, 
their unit cost is three times the lowest unit 
cost. 


The unit cost of some types of activity 
may involve the combination of two or 
more other unit costs. To Purchases and 
Sales was charged cost of placing orders, 
transfer instructions, checking invoices, ob- 
taining approvals, and preparation of Pur- 
chase or Sale Sheet. After all that has been 
done, a purchase or sale still requires the 
same procedure mentioned in connection 
with property transactions. Consequently, 
the unit cost finally determined for pur- 
chases and sales was the total of the two. 


Likewise, the unit cost of bond interest 
received is the unit cost of coupons plus that 
of cash transactions. Incidentally, unit cost 
of coupons was based on number of issues 
rather than number of bonds held. Coupons 
may be clipped from five 1,000 dollar bonds 
as easily as from one 5,000 dollar bond. Too, 
the number of actual bonds held is not as 
readily available as number of issues. 


In determining the unit cost of benefi- 
ciary statements, consideration was not 
given to the fact that a statement may be 
one page, or twelve. It is considered to be 
on the other side of the mythical line which 
must be drawn on what to do and what not 
to do. 


Account Administration 


ROM Account Administration, with 
which Executive Management had been 
consolidated for practical purposes, the cost 
per thousand of administrative services was 
determined. Ordinarily only one cost per 
thousand is shown for administrative cost, 


LINCOLN ROCHESTER 
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VALUATION OF 
UNLISTED STOCKS 


Wa AT are the factors to 
be considered in the valu- 
ation of unlisted stock? 
How weigh, apply, and test 
them? Our wide experi- 
ence with problems of this 
kind is at your service. 


The AMERICAN 


APPRAISAL 
Company 


Over Fifty Years of Service 
OFFICES IN PRINCIPAL CITIES 


but obviously, the cost per thousand of ad- 
ministering assets of estates is considerably 
greater than that of administering assets 
of other personal trusts. Separate costs 
were possible through discussion with ad- 
ministrative officers who carefully ap- 
sraised the percentage of their time devot- 
ed to each classification of accounts. 


Often separate administrative cost is de- 
termined for accounts in which there are 
co-fiduciaries. Since, in most instances, the 
co-fiduciary is the principal beneficiary 
with whom frequent consultation is essen- 
tial to account administration, it was con- 
sidered that accounts in which co-fiduciaries 
involve an appreciable amount of additional 
time were the exception rather than the 
rule. In those exceptional accounts, the add- 
ed cost may be handled through provisions 
made for extraordinary services, which will 
be discussed later. 

In view of the comparatively small num- 
ber of parcels of improved real estate in- 
cluded among holdings of personal trusts, it 
was considered that additional cost for real 
estate management, where needed, could be 
handled effectively through provision for 
extraordinary services. Under this system, 
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however, full accounting cost involved in 
management of real estate is automatically 
reflected in the analysis of accounts. 

(To be concluded next month) 


NABAC Appoints Trust Committee 


ARTHUR R. BURBETT, president of The National 
Association of Bank Auditors and Comptrol- 
lers, and comptroller of The First National 
Bank of Baltimore, has appointed a stand- 
ing committee for trust banking. Chair- 
man is Arthur C. Suhrbier, assistant auditor, 
Continental Illinois National Bank and Trust 
Company, Chicago. Duties of his committee 
will be to study the functions of trust banking, 
formulate ideas and make suggestions for the 
improvement of trust banking operations. 
Members of Mr. Suhrbier’s committee are: 
Wade H. Creswell, Safe Deposit and Trust 
Company, Baltimore; George M. Doyle, Crocker 
First National Bank, San Francisco; George 
Ehrhardt, Central Hanover Bank and Trust 
Company, New York; Britt Knight, Omaha 
National Bank; Walter S. March, Central 
Trust Company, Cincinnati; John E. Ren- 
strom, First National Bank, Denver; George 
C. Robinson, Fidelity-Philadelphia Trust Com- 
pany; D. D. Whitcraft, Riggs National Bank, 
Washington, D. C. 





Graduate School of Banking 
Has Most Successful Year 


HE most successful year in the history of 

The Graduate School of Banking at Rut- 
gers University came to a close on June 27 
with 227 graduates of a total of 908 bank offi- 
cers who attended the two-weeks resident 
session. This was the largest school and grad- 
uating class in the twelve-year history of the 
institution.Loring L. Gelbach, chairman of the 
Board of Regents and president of the Central 
National Bank, Cleveland, presented the 
diplomas to the seniors who came from 132 
cities and towns in 34 states, the District of 
Columbia and Puerto Rico. 


Of the graduating class, 27 students majored 
in Trusts. The Class of 1948 has 40 Trust 
Majors, while the Class of 1949 has 43. 


In his commencement address, Dr. Harold 
Stonier, director of the school charged the 
members of the class to be informed about the 
great world problems facing the nation, and 
to discuss them with their associates and 
with their customers as their contribution to 
the solution of those problems. Dr. Stonier said 
he was not expressing such hopeful thoughts 
about international understanding to encour- 
age the G.S.B. men to cease to think of their 
own country and go all-out for the “One 
World.” Rather, he pointed out, “the best hope 
of the world now is a strong U. S. A.” 


A feature of the session this year was a 
memorial meeting in honor of the late General 
Leonard P. Ayres on the night that General 
Ayres always gave an economics seminar be- 
ginning with the inception of the school. 
A memorial address was delivered by Russell 
Weisman, chief editorial writer of the Cleve- 
land Plain Dealer of Cleveland, Ohio; and an 
announcement was made of the establishment 
of an “Ayres Leadership Award to be con- 
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ferred at appropriate times on a student or 
alumnus of the school who makes an outstand- 
ing contribution to banking and the national 
welfare.” The details of the award will be 
announced later. 


The Class of 1947 elected G. Russell Clark, 
assistant manager of the New York City 
Clearing House, as its permanent president; 
Fred W. Greene, executive secretary of the 
North Carolina Bankers Association, as its 
permanent secretary and Walter W. Kennedy, 
executive vice president of the First National 
Bank, Montgomery, as a member to the Board 
of Regents. 


The Richard W. Hill award, to the oldest 
member of the graduating class to meet the 
requirements and earn the diploma of the 
school, was presented to Gustav K. Oster- 
house, chief trust examiner of the Federal 
Reserve Bank of New York. 


A COMMITTEE TO STUDY TRUST BUSINESS in 
Alabama was appointed by the Alabama Bank- 
ers Assocaition following the suggestion made 
at the recent convention by Gilbert T. Stephen- 
son. The purpose of the six-man committee, 
equally representing the association and its 
Trust Division, is to explore the availability of 
trust service to the people of the State. 


President J. Marbury Rainer appointed the 
following as members of the Commission: Guy 
Faulk, Jr., trust officer, Merchants National 
Bank, Mobile; A. Key Foster, vice president, 
First National Bank, Birmingham; Corley 
Chapman, trust officer, Troy Bank & Trust 
Co.; Walter Kennedy, executive vice president, 
First National Bank, Montgomery; E. W. Mc- 
Leod, president, Morgan County National 
Bank, Decatur; and Merritt Wikle, executive 
vice president, First National Bank, Hunts- 
ville. 


Trust Majors at Graduate School of Banking 





THE TRUST YEAR IN REVIEW 


Annual Reports Reveal Growth in Volume and Fees 


Final Installment 


Gross earnings of the Trust Department 
amounted to $215,529.91. Net earnings were in 
satisfactory percentage of the gross income 


During 1946, we terminated and distributed 
the assets of 229 trust accounts for a total 
principal sum of $1,427,461, compared with 
191 accounts for a total of $1,814,625 last 
year. To offset this maturing of trust estates, 
we obtained 163 new trust accounts for a total 
of $1,811,201, compared to last year’s report 
of 166 new accounts for an initial value of 
$2,336,995. 

Book value of individual trusts was $29,496,- 
220 on December 31, 1946; corporate trusts 
$5,971,113. 

We obtained 80 wills, 6 life insurance trusts 
and 3 pension trusts. We reviewed and revised 
21 wills and life insurance trusts in which we 
previously were named in a fiduciary capacity. 
Total potential trust business received in 1946 
amounted to approximately $4,500,000. 

We hope that during the session of the Legis- 
lature, in 1947, the “prudent man rule” will be 
passed. At that time, we will recommend the 
creation of a “Discretionary Common Trust 
Fund.” 

BERKS COUNTY TRUST CO., Reading, Pa. 
o 

Volume of business handled by the Trust 
Department continued to increase, as did the 
number of new appointments. A recent survey 
disclosed that more than three-fourths of the 
personal trusts in the Department were trusts 
of a value of less than $100,000 each, and that 
many of the trusts in this group had a value 
of not over $20,000 per trust. Similarly, the 
Department handles each year the administra- 
tion of many estates of a value of less than 
$10,000 each. 

AMERICAN NATIONAL BANK, Nashville. 
s 

The year 1946 was the best by far in the 
history of your Trust Department from the 
standpoint of the nature and volume of bus- 
iness handled and operating profit. 


Exclusive of a substantial volume of Cor- 
porate Trust business, the value of assets in 
Personal Trust accounts increased 119% from 
1935 to 1945, and the year 1946 witnessed the 
unprecedented increase of 55% over the 1945 
figure. 

The operation of your Department produced 
an increase of gross earnings over the year 
of 1945 of approximately 51% and current 
gross earnings are nearly 3% times the amount 
reached only six years ago. 


Continued from May issue, page 537. 


The Department has for a number of years 
advocated legislation in Texas to permit the 
use of the Common Trust Fund, which has 
proven its value in many other states. The 
economies resulting from such a plan become 
self-evident by a realization that 70% of the 
total number of Personal Trust Accounts now 
being serviced are $50,000 or below in size, 
and this group of accounts represent only 10% 
of the total assets of all Personal Accounts 
combined. 

FORT WORTH (Texas) NATIONAL BANK. 
+ 

The Trust Department has continued to 
function in a manner highly satisfactory to the 
beneficiaries of more than 200 separate trusts 
with assets of nearly twelve million dollars. 
While we do not expect to make materially 
large profits from this department, it renders 
an invaluable service—and the advantages of 
a sound well-managed Trust Department of 
an incorporated institution are becoming wide- 
ly recognized. This department has been a 
great builder of good will for the Bank as a 
whole. 

FROST NATIONAL BANK, San Antonio. 
a 

This Department reports for 1946 a con- 
tinuation of its steady growth in current opera- 
tions, in earnings, and in wills naming the 
Bank as Executor and Trustee, to act alone or 
with one or more individuals. The increase in 
the use of its facilities by corporations has 
been particularly marked. 


FIRST & MERCHANTS NATIONAL BANK, Rich- 
mond. 


Breakdown of size of estates administered by 
National Trust Company Limited, Toronto 
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Our Trust Department experienced the best 
year in its history. During the year we en- 
tered a comparatively new field, that of pen- 
sion trusts, in order to accommodate our bus- 
iness customers. 


STATE-PLANTERS BANK & TRUST CO., Rich- 
mond. 


* 

The Trust Department had one of its best 
years. Future business covering wills and in- 
surance trusts was written in a substantial 
amount. The number of new accounts opened 
on its books was by far the largest for any 
year in the history of the bank, and trust assets 
reached an all-time high figure. 

NATIONAL BANK OF COMMERCE, Seattle. 
* 


Our Trust Department once more had a 
successful and profitable year. The volume of 
assets under administration reached a new 
peak, as did the number of accounts. Earnings 
are only slightly below 1945. 

PACIFIC NATIONAL BANK OF SEATTLE. 
e 

The operations of the Trust Department 
have been satisfactory both as to quality and 
volume of new business. The number of ap- 
pointments as Executor and Trustee was sub- 
stantially greater than in any previous year. 


Our Custodian Management accounts have 
also shown a steady growth. 
SEATTLE-FIRST NATIONAL BANK. 
a 


Not only was Trust Department cash income 
substantially increased, but new business, both 
in property under our management and in 
nominations as executor and trustee under 
wills, exceeded any previous year. The bank 
also was named as trustee under a number 
of new pension and profit sharing trusts. The 
permanence of this type of business may be 
inferred from the fact that none of the exist- 
ing trusts under which the bank is acting was 
terminated during the year. The department is 
expanding its facilities for handling agency 
accounts with investment supervision. 


MARINE NATIONAL EXCHANGE BANK, Milwau- 
kee. 


IN CONNECTICUT .... 


For Cooperation 
on Banking or 
Trust Matters 


THE STAMFORD TRUST COMPANY 


STAMFORD, CONNECTICUT 
Member Federal Deposit Insurance Corporation 
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Estates, 
$14,990,738. 
THE NORTHERN TRUSTS CO., Winnipeg. 

*” 

Funds and Investments and Book Value of 
Assets held for Administration were $6,602,448 
compared with $4,713,803 a year earlier. 


CENTRAL TRUST COMPANY OF CANADA, 
Moncton, N. B. 


and Agencies 


Trusts totalled 


+. 

The Company commenced active business 
operations on September 24, 1946. At the end 
of the year the value of Estates, Trusts and 
Agency accounts under administration amount- 
ed to: $1,863,398. This department is being 
developed by a series of advertisements and 
the distribution of pamphlets. 

OTTAWA VALLEY TRUST CO., Ottawa. 
+. 

Estates and Trusts under 
were $2,577,453.75. 


GREY & BRUCE TRUST & SAVINGS CO., Owen 
Sound, Ontario. 


Administration 


s 

The assets of Estates, Trusts and Agencies 
under our administration total $68,600,817. 
The volume of new business coming into our 
hands reached a total of $7,070,194 and was 
counterbalanced by approximately an equiv- 
alent amount of distributions to beneficiaries 
and others. 

CANADA PERMANENT TRUST CO., Toronto. 
* 

There has been an increase in profits. As- 
sets under administration at the end of the 
year total $337,000,000, an increase over last 
year year of $11,000,000 and over the past 
twenty years of almost $180,000,000. The net 
amount of assets held for estates, trusts and 
agencies at the end of the year is approx- 
imately $305,000,000, the highest in the history 
of the Company. During the year millions of 
dollars were paid out for succession duties, 
legacies and other necessary disbursements, 
but notwithstanding this there is a net in- 
crease in this item over 1945 of over $8,000,000. 

In the past ten years total payments, to 
or on behalf of those for whom we act in 
various fiduciary capacities, reached the amaz- 


If You Have a 


TRUST PROBLEM 
In Los Angeles, Call 


“‘The Bank of Personal Service’’ 


UNION BANK 
& TRUST CO. OF LOS ANGELES 
8th & Hill Streets 
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Telephone: TRINITY 5411 Cable Address: UNIONBANK 
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guy f. ABMSTAO 





I2 EAST 41ST STREET 
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ing total of over $150,000,000, an average of 
more than $1,000,000 a month. The net increase 
in the total of the assets held in this account 
was approximately $50,000,000. 


There has been another very substantial 
increase in the potential business of the Com- 
pany as executor of wills of those who are 
still living. 

There has been a gratifying increase in the 
number of pension and superannuation plans 
under which we are trustee. 

The activities of our Corporate Trust De- 
partment have again shown increase. The 
amount of funds handled through our Toronto 
and Montreal offices in connection with sink- 
ing fund operations, redemptions and pay- 
ments at maturity exceeded $27,000,000, and 
the amount of bonds and other securities certi- 
fied at these offices and delivered exceeded 
$65,000,000, of which approximately $51,000,- 
000 represented the refund of previous issues. 
Activities in connection with foreign bond 
issue trusteeships have been very extensive. 
The volume of work handled by our Stock 
Transfer Departments at Toronto and Montreal 
has shown a substantial increase. 


NATIONAL TRUST COMPANY LIMITED, Toronto. 


In the Estates and Agencies Section, invest- 
ments made by the Corporation as trustee or 
agent, together with cash in chartered banks 
at $110,205,868 show an increase of $9,302,847 
over last year and original Assets of Estates 
and Agencies at inventory values are up 
$6,274,876 at $158,496,460, or a total of $268,- 
702,327, an increase in this Section for the 
year of $15,577,723. 


TORONTO GENERAL TRUSTS CORP., Toronto. 


Cash, securities and other assets held for 
Estates, Trusts and Agencies (No Par Value 
Common Stocks carried at arbitrary values) 
totalled $932,285,025. 

MONTREAL TRUST COMPANY, Montreal. 









“Producing the benefits of hindsight for the 
imperative, although unforeseen, need by 
substantial term loans against the security 
of trust estates.” 







FUNDING CORPORATION 





NEW YORK 16 NEW YORK 





The backbone’ of our business is the ad- 
ministration of estates and trusts, and there 
has been substantial expansion in these De- 
partments during the year, both in active 
accounts and in new appointments which have 
not yet become effective. 


Total funds — at nominal values — were 
$878,821,191 as compared with $859,820,026 at 
Dec. 31, 1945. Our management and safe- 
custody business continues to grow as invest- 
ment problems increase. This type of trust 
company investment service is more widely 
recognized and used in the United States than 
in Canada, but its popularity is increasing 
here. The Bond Trusteeships and Stock Trans- 
fer Departments had a very active year as a 
result of new financing, the refunding of issues 
at lower rates, and the activity of the stock 
markets. 

ROYAL TRUST CO., Montreal. 


The net profit for the year was £11,564, being 
about £100 less than last year. The gross in- 
come for the year was £9,000 higher than the 
previous year, but this was all absorbed in 
increased expenses, principally in salaries and 
including a ten per cent Special Victory Bonus 
to the Staff. The value of the new business that 
came under the control of the Company for 
the year ended 30th June 1946 was £1,429,175. 
Realizations and distributions in estates were 
larger than for some years, and the total 
Trust Funds under administration on 30th 
June last increased by only £72,000 to 
£14,179,583. This total comprises 2,997 Estates, 
Trusts and Agencies. 


EXECUTOR TRUSTEE AND AGENCY COMPANY 
of South Australia Limited. 





NINE OREGON BANKS reporting to State Bank- 
ing Department, as of December 31, 1946, 
were administering court and personal trusts 
of $96,231,113. Corporate and other trust lia- 
bilities brought the total to $108,821,107. 
Trust department operating earnings were 
$70,751. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


CALIFORNIA 


Los Angeles—Clarence C. Hogan, formerly 
administrative officer of SECURITY-FIRST 
NATIONAL BANK announces the opening of 
offices at Metropolitan Building for consulta- 
tion with officers and counsel of corporations, 
underwriting firms and individuals in the field 
of corporate financing and management, estate 
planning, federal and state taxation and in- 
vestments. 


CONNECTICUT 


Bridgeport—Cornelius R. Agnew, Jr., for- 
merly with City Bank Farmers Trust Co., New 
York, joined the trust department of BRIDGE- 
PORT-CITY TRUST CO. 


New London—At the UNION BANK & 
TRUST CO., Lucius E. Whiton succeeds the 
late Alfred Colt; Joseph A. Stanners was 
made executive .vice president and trust offi- 
cer; John Masterson named cashier and as- 
sistant trust officer. 


ILLINOIS 


Chicago—AMERICAN NATIONAL BANK 
& TRUST CO. promoted James H. Clarke to 
vice president in the investment division of 
the bank; J. M. Herrmann, personnel director, 
and C. A. Hemminger, public relations direc- 
tor, were elected assistant cashiers. 


INDIANA 


Columbus—Joseph Irwin Miller has been 
elected president to succeed his father, the 
late Hugh T. Miller, at IRWIN-UNION 
TRUST CO. 


LOUISIANA 


Shreveport — FIRST NATIONAL BANK, 
among other changes recently, promoted H. 
Kneeland Phelps, Jr. to vice president and 
trust officer. Mr. Phelps has been with the 
bank since 1933, and cashier since 1939. 


To Trust Officers 


We locate missing heirs and bene- 
ficiaries at our own expense and risk. 
Our services are often of value on 
termination of trusts. Explanatory 


booklet on request. 


W. C. COX AND COMPANY 
208 S. LaSalle St. 


Chicago 4, II. 
Established 1913 


MAINE 


Bar Harbor—Sheldon F. Goldthwait has 
been elected president of the BAR HARBOR 
BANKING & TRUST CO. to succeed the late 
Ralph W. Wakefield. A graduate of the 
Rutgers University Graduate School of Bank- 
ing, Mr. Goldthwait is now studying trusts 
with the class of 1948. 


MASSACHUSETTS 


Boston — Rich- 
ard P. Chapman, 
vice president 
and head of the 
trust department 
of the MER- 
CHANTS NA- 
TIONAL BANK, 
has been elected 
executive vice 
president. An au- 
thority on trust 
investments, he 
has been a fre- 
quent speaker at 
conventions. He 
is president of 
the Boston Chap- 

RICHARD P. CHAPMAN ter of the A.I.B. 

Boston—NATIONAL SHAWMUT BANK 
elected John Wallace assistant trust officer. 
In 1936 he was graduated from the Amos 
Tuck School of Business Administration and 
joined the National Shawmut investment re- 
search department. 


MISSOURI 


St. Louis — MERCANTILE-COMMERCE 
BANK & TRUST CO. announced the appoint- 
ment of John B. Payne as director of re- 
search. Mr. Payne comes from New York, 
where for 17 years he served as advisor on 


The 
FIRST NATIONAL BANK 
of 
MEMPHIS 
Memphis, Tennessee 


Established 1864 


S. E. RAGLAND, Chairman of the Board 
NORFLEET TURNER, President 

TROY BEATTY JR., Vice Pres. & Trust Officer 
IRA C. DENTON, Trust Officer 





management to the Policyholders’ Service Bur- 
eau of the Metropolitan Life Insurance Co. 


St. Louis—Robert L. Fornshell was elected 
an assistant trust officer of MUTUAL BANK 
& TRUST CO. 


NEW YORK 


New York — Edward C. Muhlhausen and 
Howard R. Pugh have been promoted from 
assistant secretaries to assistant vice pres- 


idents at the EMPIRE TRUST CO. 


New York — 
John Adrian Lar- 
kin, vice chair- 
man of the board 
of Celanese Cor- 
poration of Amer- 
ica, was elected 
chairman of the 
board of FUL- 
TON TRUST CoO. 
Mr. Larkin has 
been a director of 
Fulton Trust 
since 1928, and 
succeeds Edmund 
P. Rogers, who 
was elected hon- 
orary chairman. 
Mr. Rogers was 

president of the trust company from 1925 to 

1934 when he was named chairman of the 

executive committee. 


JOHN A. LARKIN 


New York — 
Richard H. West, 
vice president of 
IRVING TRUST 
CO., was elected 
to the newly cre- 
ated office of ex- 
ecutive vice pres- 
ident. Joining the 
Irving staff in 
1930, Mr. West 
was first engaged 
in handling reor- 
ganizations. 
Later he succes- 
sively served as 
head of the mort- 
gage and real es- 
tate, personal and 
corporate trust divisions, and more recently 
he has been the company’s senior loaning of- 
ficer. 


RICHARD H. WEST 


New York—Among recent promotions at 
PAN AMERICAN TRUST CO. were the fol- 
lowing: H. E. McElheny, formerly trust officer, 
made vice president and trust officer; A. Cala- 
brese, former assistant trust officer, made as- 
sistant vice president; R. F. Geissler, former 
assistant trust officer, made assistant vice 
president and manager of the Harbor State 
branch; and U. Stroffolino, former assistant 
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trust officer, made assistant vice president and 
manager of the Fordham branch. 


New York — 
The NEW YORK 
TRUST COM- 
PANY promoted 
Clinton D. Mac- 
Connell to vice 
president and 
elected John H. 
Baile and Edwin 
A. Lee assistant 
secretaries. Mr. 
MacConnell has 
been with the 
New York Trust 
since 1909, spe- 
cializing in cor- 
porate trust 
work. Mr. Baile 
and Mr. Lee have 
also been with the company many years, serv- 
ing in several capacities in the corporate trust 
division. 


Cc. D. MacCONNELL 


NEW JERSEY 


Rutherford—At RUTHERFORD NATION- 
AL BANK, Carl A. Rodenburg, associated with 
the bank for 30 years, has been elected vice 
president and trust officer. He has served as 
president of the Bergen County Corporate Fi- 
duciaries Association and Bergen County 
Bankers Association. 


NORTH CAROLINA 


Raleigh—Samuel R. Leager named real es- 
tate consultant for the trust department of 
WACHOVIA BANK & TRUST CO. 


Salisbury—Murray A. Miller, who for the 
past eight years has been an associate in 
the trust department of the High Point Office 
of WACHOVIA BANK & TRUST CO., re- 
cently transferred to the Salisbury Office as 
assistant trust officer. 

Winston-Salem—Richard G. Page, Jr., was 


recently named assistant trust officer at the 
WACHOVIA BANK & TRUST CO. Formerly 
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he was connected for nine years with the Guar- 
anty Trust Company of New York. 


OHIO 


Cleveland — 
Arthur C., Knight, 
vice president of 
CENTRAL NA- 
TIONAL BANK, 
has been appoint- 
ed head of the 
estates trust de- 
partment. Mr. 
Knight, of the 
class of 1919 at 
Yale, took up 
graduate studies 
in a night law 
school and passed 
his state bar ex- 
aminations. 
In 1935 he be- 
came executive 
assistant to vice president Alfred M. Corcoran, 
who retired from business in April. He is a 
graduate of the Graduate School of Banking 
at Rutgers University, his thesis being “Pre- 
ferred Stocks as Trust Investments.” With Mr. 
Knight’s advancement, Harold A. Minnich and 
William A. Hiles, both lawyers, and long 
identified with the bank’s trust department, 
were promoted to vice presidents; and William 
G. Stoll and Bruce Whidden to trust officers. 


ARTHUR C, KNIGHT 


PENNSYLVANIA 


Easton—Samuel A. Rockafellow has been 
elected executive vice president of EASTON 
TRUST CO. He was recently named a member 
of the executive committee of the Trust Com- 
pany Section of the Pennsylvania Bankers As- 
sociation representing Group II. 


Greenville—J. Stanley Welker was elected 
vice president and trust officer of FARMERS 
& MERCHANTS TRUST CO. Roy H. Foulk, 
treasurer, was named secretary, a position 
formerly held by Mr. Welker. 


KENDE GALLERIES 
at GIMBEL BROTHERS 


33rd Street & Broadway, N. Y. 1 


SALES at PUBLIC AUCTION for ESTATES 
APPRAISAL FOR TAX AND OTHER PURPOSES 
* 


The Kende Galleries offer unparalled facilities for 
selling estates. Cash advances on properties for 
estates in need of administration expenses or taxes 
will be made. All sales are given unusually large 
coverage in newspapers and magazines. Write or 
phone for information about the additional advan- 
tages offered by the Kende Galleries, PE 6-5185. 
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Philadelphia — 
LAND TITLE 
BANK AND 
TRUST COM- 
PANY announced 
the election of 
Melville E. Amb- 
ler as assistant 
secretary. For- 
merly with the 
United States 
Trust Company 
of New York for 
ten “years, Mr. 
Ambler came to 
Land Title in 
February, 1946. 
He has responsi- 
bility for the in- 
stitution’s trust new business development and 
estate and trust advisory service. 


MELVILLE E. AMBLER 


Philadelphia—John J. Buckley has been ap- 
pointed trust officer of PROVIDENT TRUST 
COMPANY, continuing his work in estate 
planning. Paul W. Brown, Jr., was named 
assistant trust investment officer, in charge of 
account review work in the investment de- 
partment; John H. Webster, 3rd, was named 
assistant trust officer. 


Pittsburgh — 
FIivVEeL? T's: 
TRUST €@C. 
named Roy R. 
Cappe and H. 
Warren Edwards 
as vice _ presi- 
dents; Henry W. 
Wickenhiser, Paul 
D. Remington and 
Don Rose, Jr. as 
investment  offi- 
cers. Mr. Cappe 
has been’ with 
Fidelity since 
1905, during 
which time he has 
been associated 
with the real es- 
tate division of 
the trust depart- 
ment. Mr. Ed- 
wards entered the 
bank in 1904, 
serving as aud- 
itor of the trust 
department from 
1923 to 1929, 
when he became 
assistant trust of- 
ficer. Mr. Wick- 
enhiser has been 
in the securities 
division of the 
trust department. 


ROY R. CAPPE 


H. WARREN EDWARDS 





SOUTH CAROLINA 


Greenville-SOUTH CAROLINA NATION- 
AL BANK announced the election of Theron 
C. Cleveland, Jr., as assistant trust officer. 
After military service he had practiced law in 
Greenville and Knoxville. 


TEXAS 


Dallas—Robert R. Ferguson was elected an 
assistant trust officer at REPUBLIC NA- 
TIONAL BANK. A graduate of Grinnell Col- 
lege and of Kent College of Law, he came to 
Republic last year with a wide background in 
trust administration, taxes and estate plan- 
ning, formerly with the Northern Trust Co., 
Chicago. 


Texarkana—R. B. Baldwin, assistant cashier 
of the TEXARKANA NATIONAL BANK, 
succeeds L. B. King as assistant trust officer. 


WEST VIRGINIA 


Charleston—Hayes Picklesimer, executive 
vice president of the Kanawha Valley Bank, 
was elected executive vice president also of 
CENTRAL TRUST CO., succeeding Andrew 
A. Payne, who resigned from that position and 
as trust officer and secretary. R. E. Plott was 
promoted to vice president, secretary and 
treasurer; E. E. Thomas made vice president 
and trust officer; and M. D. Carrice, manager 
of the real estate department, became assistant 
vice president. 


Mergers 


Miami, Fla.—Effective June 14, American 
National Bank of Miami and the FIRST 
TRUST COMPANY merged under the name 
of FIRST NATIONAL BANK. Wiley R. Rey- 
nolds remains as president. Other officers in- 
clude Comer J. Kimball, executive vice pres- 
ident; David B. Alter, Jr., Richard C. Boggs and 
R. D. Rodabaugh, vice presidents and trust of- 
ficers; J. M. Ashman and H. Hood Bassett, 
assistant vice presidents. Merger of the banks 
brings the entire personnel, operating officers 
and board members of the American National 
into the First National, while the First Trust 
becomes a part of the trust department of 
the First National Bank. 


Owensboro, Ky. — FIRST-OWENSBORO 
BANK & TRUST CO. merged with the NA- 
TIONAL DEPOSIT BANK, becoming known 
as the OWENSBORO NATIONAL BANK. C. 
E. Field, formerly chairman of the -First- 
Owensboro, was elected president; Thomas G. 
Bartlett, vice president and cashier of Na- 
tional Deposit, and Paul E. Schroeder, vice 
president and assistant trust officer of the 
First-Owensboro, were elected executive vice 
presidents; Paul M. Ferguson, assistant vice 
president and trust officer, will hold the same 
position; W. W. Shepherd, former trust officer 
with National Deposit, elected assistant vice 
president. 


Trust Institution Briefs 


Hartford, Conn.—Samuel Rodman, vice pres- 
ident in the trust department of HARTFORD 
CONNECTICUT TRUST CO., has been elected 
a member of the board of Landers, Fray & 
Clark, New Britain. 

Chicago, Ill—Mark W. Lowell, vice pres- 
ident in the trust department of CONTINEN- 
TAL ILLINOIS NATIONAL BANK & TRUST 
CO., has been elected a director of General 
Time Instruments Corp. 

Minneapolis, Minn.—Henry V. Bruchholz, 
vice president of the FIRST NATIONAL 
BANK OF MINNEAPOLIS, recently was 
elected to the board of trustees of Hamline 
University, St. Paul. 

Cleveland, Ohio—I. F. Freiberger, chairman 
of the board of the CLEVELAND TRUST CO. 
received the honorary degree of doctor of 
humanities at the annual commencement exer- 
cises of Western Reserve University, June 11. 

Cincinnati, Ohio — Maynard D. Conklin, 
trust officer of FIFTH THIRD UNION 
TRUST CO., has been elected president , of hess: 
Cincinnati Executives Association. 

Oklahoma City, Okla.—Kent B. Hayes, vice 
president and trust officer of the FIRST NA- 
TIONAL BANK & TRUST CO., was honored 
recently by the 4-H Clubs at A. & M. College, 
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Stillwater. He was given the 4-H emblem key 
and made an honorary member of the 4-H 
Clubs in recognition of his activity in 4-H 
Clubs activities for a period of many years. 


Oklahoma City, Okla.—Earl C. Hill, trust 
officer of the LIBERTY NATIONAL BANK, 
was elected president of the Oklahoma Whole- 
sale Credit Men’s Association recently. 


Portland, Ore.—Robert M. Alton, vice pres- 
ident and trust officer, UNITED STATES NA- 
TIONAL BANK, was named general chairman 
of the 1948 Community Chest fund raising 
campaign. 


Uniontown, Pa. — FAYETTE NATIONAL 
BANK & TRUST CO., chartered in May, last 
month was granted trust powers under the 
Federal Reserve Act. President is S. Ray 
Shelby; Howard B. Johnson, Jr., cashier. 


Fort Worth, Texas—J. Lewell Lafferty, vice 
president of the FORT WORTH NATIONAL 
BANK, was elected to the directorate of the 
Missouri-Kansas-Texas Railroad. 


Houston, Texas—B. Magruder Wingfield, 
vice president and trust officer of NATIONAL 
BANK OF COMMERCE, was named co-chair- 
man of the big gifts division of the Community 
Chest campaign this year. 


N. C. Trust Section Elects Barnard 


B. W. BARNARD, vice president and trust of- 
ficer of American Trust Co., Charlotte, has 
been elected chairman of the Trust Section 
of the North Carolina Bankers Association. 
George D. Vick, Jr., associate trust officer, 
First-Citizens Bank & Trust Co., Raleigh, was 
named first vice chairman; R. A. McPheeters, 
vice president and trust officer, Security Na- 
tional Bank, Greensboro, was chosen second 
vice chairman; and Joseph C. Webb, associate 
trust officer, Durham Bank & Trust Co., was 
selected secretary-treasurer. 

The Section directed Mr. Barnard to ap- 
point a special committee to study fee sched- 
ules in North Carolina. 
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Bank Women to Meet 


HE twenty-fifth annual convention of the 
Association of Bank Women will be held 
at the Claridge Hotel in Atlantic City, New 
Jersey, September 26-27-28, it is announced by 
Miss Willa Riley, 
president of the 
association and 
assistant vice 
president of The 
Florida National 
Bank, Jackson- 
ville, Florida. It 
will feature 
speakers of na- 
tional repute and 
provide recre- 
ation and fellow- 
ship with A.B.W. 
members through- 
out the country. 
The A.B. W., 
organized in 1921, 
is the only organ- 
ization of women bank executives in the coun- 
try and now has a national membership of 
765. 


NANCYE B. STAUB 


Miss Riley also announced the appointment 
of Mrs. Nancye Blackwell Staub as general 
chairman of the convention. Mrs. Staub is as- 
sistant secretary and assistant trust officer 
of the Morristown (N. J.) Trust Company, 
and former editor of The Woman Banker, 
offiicial publication of the association. She is 
the author of articles on trust administration 
and estate planning, which have appeared in 
Trusts and Estates, American Bank Reporter 
and The Woman Banker; and has contributed 
skits on trust subjects for use in various 
regions throughout the country. 


In charge of publicity are Miss Kathryn 
Bell, assistant cashier, Barnett National Bank, 
Jacksonville, Fla., and Miss Mary K. Hoyt, 
assistant secretary and treasurer, Montclair 
(N. J.) Trust Company. 
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Committees for Pacific Coast 


Trust Conference 


B B. BROWN, vice president and trust offi- 
. cer of the American Trust Company, 
San Francisco, has been named general chair- 
man for the 21st Regional Trust Conference 
of the Pacific Coast and Rocky Mountain 
States, to be held by the American Bankers 
Association at the St. Francis Hotel, San Fran- 
cisco, on October 22, 23, and 24, it has been 
announced by Evans Woollen, Jr., president of 
the A.B.A. Trust Division. Local arrangements 
for the conference are in charge of the Asso- 
ciated Trust Companies of Central California. 

Mr. Brown has appointed the following 
chairman, all of San Francisco: 

Program: Harry M. Bardt, vice president 
and senior trust officer, Bank of America Na- 
tional Trust and Savings Association; 

Hotel and Registration: Robert V. Walsh, 
trust officer, Crocker First National Bank; 

Publicity: Laurence H. Tharp, vice pres- 
ident and trust officer, The Anglor California 
National Bank; 

Entertainment: 
ident and trust officer, 
Bank; 

Finance: C. Nelson Hackett, vice president 
and trust officer, The Bank of California, N. A. 


Jackson D. Baker, vice pres- 
The San Francisco 


Trust Division for New Mexico 


REATION of a Trust Division of the New 

Mexico Bankers Association will be rec- 
ommended at the annual convention next year. 
This decision was reached after a recent meet- 
ing of bankers addressed by Gilbert T. Stephen- 
son, director of trust research of the Amer- 
ican Bankers Association. The intefim. com- 
mittee selected to prepare an amendment to the 
constitution of the Association providing for 
a Trust Division is composed of the following 
trust officers: Joseph L. Threadgill, First Na- 
tional Bank, Albuquerque, chairman; M. Elder, 
Albuquerque National Trust & Savings Bank, 
and A. Vernon Wasson, First National Bank, 
Santa Fe. 


Trust Department Earnings 


FIGURES PUBLISHED by the National Section 
of the American Bankers Association show 
that trust departments of national banks ac- 
counted for 3.2% of gross earnings in 1946. 
Connecticut leads with a percentage of 8.8%; 
Illinois is second with 5.8%; then follows Dis- 
trict of Columbia with 4.4%; Maine 4.3%; 
Minnesota 4% and Ohio 4%. Delaware and 
Montana are the lowest with 0.5%. The aver- 
age for all national banks in 1937 was 4.0%; 
19388 3.9%; 1939 3.8%; 1940 3.7%; 1941 
3.7%; 1942 3.5%; 1943 3.2%; 1944 3.1%; 
1945 3.0%; 1946 3.2%. 
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Newly Elected State Vice Presidents 
of Trust Division, American Bankers 
Association 


(Additions to those listed in June) 


Conn.—John R. Daniell, vice president, Union 
& New Haven Trust Co. 

D. C.—Kenneth Birgfeld, secretary American 
Security Bank & Trust Co. 

Maine—Stephen D. Trafton, vice president, 
First National Bank, Belfast. 

Mich.—Earl H. Cress, president, Ann Arbor 
Trust Co. 

Minn.—Paul Reyerson, vice president, First 
National Bank, Minneapolis. 

N. H.—Charles O. Dahl, president, Carroll 
County Trust Co., Conway. 

N. Y.—Brian P. Leeb, vice president, Bankers 
Trust Co., New York. 

No. Dak.—Frank R. Scott, chairman of the 
board and trust officer, Merchants National 
Bank & Trust Co. 

Ore.—Walter D. Hinson, trust officer, United 
States National Bank, Portland. 

R. I.—Frederick E. Atkinson, trust officer, 
Rhode Island Hospital Trust Co. 

S. D.—John P. McQuillan, vice president and 
trust officer, Security National Bank, Sioux 
Falls. 

Utah—Newel B. Dayton, vice president, Com- 
mercial Security Bank, Ogden. 

Wash.—Robert E. Lewis, vice president, Pacific’ 
National Bank of Seattle. 

Wis.—A. G. Gehner, cashier, Union Trust Co., 
Madison. 


Chicago Council Elects Chapman 


JOHN L. CHAPMAN, trust officer of the City 
National Bank & Trust Co., has been elected ~ 
president of the Chicago Life Insurance and 
Trust Council. Walter N. Hiller, C.L.U., Penn 
Mutual Life, was named vice president; Louis 
W. Fischer, vice president of American Na- 
tional Bank & Trust Co. was elected treasurer; 
and Nelson D. Phelps, C.L.U., general agent 
for Nortwestern Mutual Life, was cshosen 
secretary. 


New Kansas Trust Division Officers 
President: W. A. Schaal, trust officer, Lawr- 
ence National Bank. 

Vice Pres.: Guy W. Astle, cashier and trust 
officer, First National Bank, Hutchinson. 
Sec-Treas.: John R. Tucker, assistant trust of- 

ficer, First National Bank in Wichita. 


In Memoriam 


VINCENT L. BANKER, vice president in 
the trust department of Chase National Bank 
of New York since 1934 and a director of many 
corporations. 





PENNSYLVANIA’S NEW ESTATES AND 
TRUSTS LEGISLATION 


E. C. SHAPLEY HIGHLEY 
Shoyer, Rosenberger, Highley & Burns, Philadelphia; 
Contributing Legal Editor of Trusts and Estates 


HE 1947 session of the Pennsylvania 

Legislature enacted and the Governor 
approved on April 24, 1947 the first three of 
a series of new laws intended to revise, cod- 
ify, and clarify the statutory law relating 
to decedents’ estates and trusts created by 
will or deed. By their provisions, they be- 
come effective January 1, 1948. The bills 
were prepared by the Committee on Dece- 
dents’ Estates Laws of the Joint State Gov- 
ernment ‘Commission, assisted by an Ad- 
visory Committee of judges and lawyers 
familiar with the problems involved and by 
able research consultants. The three laws 
are the Intestate Act, the Wills Act, and the 
Estates Act, Pamphlet Laws Nos. 37, 38, 
and 39. 


The Intestate Act 


In general, this new Act contains substan- 
tive changes which enlarge the rights of 
the surviving spouse and eliminate partici- 
pation by relatives more distant than first 
cousins. Other changes are in re-arrange- 
ment and simplification of provisions of the 
earlier Act. In this latter task, the Commit- 
tee had the courage to recommend in some 
instances the discarding of phraseology 
which had been in use for more than one 
hundred years, in favor of more modern 
terminology which appears to be both accu- 
rate and easily understood. 


An important substantive change is in 
the provision! that in absence of issue, 
the surviving spouse takes the first $10,000 
in value (after the payment of debts and 
charges) and one-half of the balance. The 
$10,000 amount is referred to as the 
spouse’s allowance, and was formerly $5,- 
000. As before, the share of the surviving 


Section 2. 


spouse where there is issue, varies with the 
number of children represented, being one- 
half for one child and one-third for more 
than one child, without the spouse’s allow- 
ance in either instance. If there is no issue 
and no parent, brother, sister, child of a 
brother or sister, grandparent, uncle, or 
aunt entitled to take, then the surviving 
spouse takes the entire estate. Under the 
old law, the surviving spouse took the entire 
estate only in absence of any known kin- 
dred. It will be noted that this particular 
provision places the spouse ahead of first 
cousins, except in certain cases dealt with 
under the provision for grandparents.? 

Section 3 deals with the participation of 
relatives other than the spouse and is sim- 
ilar in plan to the corresponding section of 
the Model Probate Code. This section pro- 
vides that the part of the estate which does 
not fall to the surviving spouse, as outlined 
above, goes to the issue of the decedent, par- 
ents, brothers and sisters or their issue, 
grandparents and uncles and aunts, and the 
children of uncles and aunts, i.e., first cous- 
ins of the decedent. Each group, of course, 
takes only in default of a member of the 
preceding groups or group. If the next of 
kin are more remote than first cousins, then 
the Commonwealth takes. It is to be noted 
also that the reference to the issue of both 
the decedent and of brothers and sisters is 
indefinite, and both sets of issue may take 
in preference to the other next of kin, even 
though the issue is in comparatively remote 
degree of relationship to the decedent. Thus, 
a great grandnephew would take in prefer- 
ence to grandparents. 

The old Act had been subject to criticism 
in respect to the indefiniteness of the pro- 


*Section 3(4). 





visions relating to grandparents. The new 
Act® provides that grandparents shall take 
in pairs — maternal and paternal — and 
there is representation for their children 
and for the children of their deceased chil- 
dren, if at least one grandparent survives; 
otherwise, the provisions for uncles and 
aunts and their children apply. Thus, where 
there is a surviving spouse, a first cousin 
may still participate, if one grandparent or 
an uncle or an aunt survives. The Commit- 
tee has recommended this result as being 
more desirable than to require a spouse to 
share the estate with a first cousin when the 
first cousin is the nearest surviving relative. 


Grouped conveniently together in one sec- 
tion? are various rules of descent which 
were scattered through the prior Act. Ap- 
pearing here is a provision covering the tak- 
ing in diiferent degrees of relationship with 
respect to decedent’s issue, the issue of his 
parents or grandparents, and uncles and 
aunts or their children. This type of provi- 
sion was formerly spelled out for each class 
of participants. Three new “rules” are that 
shares vesting in husband and wife shall be 
by entireties, that persons related to dece- 
dent through two lines shall be entitled to 
take only the larger share, and that aliens 
shall not be barred from participation. 


The shares of the surviving spouse are in 
lieu of dower and curtesy as heretofore.® 


Forfeiture of a spouse’s interest by deser- 
tion and by non-support, in the case of a 
surviving husband, is continued,® and the 
surviving spouse is made a competent wit- 
ness on these issues. Forfeiture for wilful 
and unlawful killing of the decedent is also 
retained. The provisions’ for illegitimates, 
adopted children, and for advancements re- 
main unchanged, except as to wording. A 
means of fixing the date of valuation of an 
advancement has been added. 


Provision is made’ to enable the surviving 
spouse to claim the $10,000 allowance from 
real estate, if desired, and the procedure for 
doing so is simplified and clarified. Also, in 
cases where the surviving spouse takes the 
entire estate, a method is provided® whereby 
a judicial decree establishing his or her title 
to the real estate of the decedent may be ob- 
tained and recorded. 

*Section 3(4). 
*Section 4. 

"Section 5. 

“Section 6. 
‘Sections 7, 8 and 9. 
‘Section 10. 
*Section 11. 
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Some procedural changes are made in the 
section!” providing for distribution to the 
Commonwealth. 

The seven year limitation on claims by 
next of kin is preserved,!! with a new excep- 
tion to the effect that the bar operates only 
with respect to the portion of the estate 
which has been distributed by Court ad- 
judication or decree. The Commonwealth, 
of course, is never barred, and it is author- 
ized by this section to plead the bar of this 
section in furtherance of its rights of es- 
cheat.12 


The Wills Act 


Under the heading of “Who may make a 
Will” are the usual personal qualifications 
for making a will—sound mind and at least 
twenty-one years of age.!3 In time of war, 
the minimum age is reduced to eighteen 

Section 12. 

"Section 13. 


”2This authorization came into law in 1943 to enable the 
Commonwealth to claim the still pending estate of Hen- 
rietta E. Garnett whose will disposed of only an infinitesi- 
mal part of her estate of $17,000,000, owing to the absence 
of a residuary clause. Upwards of 20,000 persons have ap- 
peared, claiming as next of kin, some of whom have been 
convicted of perjury. 


“Section 1(a). 
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years for persons on active military duty, 
home or abroad, and for mariners on land 
or at sea.14 These exceptions are different, 
for heretofore they were limited to mar- 
iners at sea or soldiers in actual military 
service, and the disposition was limited to 
personal property, but the will could be oral 
and the age of twenty-one could be waived.!® 
Such a will had to be proved by two compe- 
tent witnesses, however. 


Excepting nuncupative wills, a will must 
be in writing and signed at the end there- 
of,!® but must be proved by two competent 
witnesses, who need not be subscribing wit- 
nesses, or even eye witnesses.!*7 These re- 
quirements are now made to apply to mar- 
iners and persons in military service.!® Dis- 
positive words following the signature do 
not invalidate that which precedes the sig- 
nature.!® A testator who is unable to sign 
his name for any reason may make his 
mark, if he does so in the presence of two 
witnesses who sign as witnesses in his pres- 
ence; and if he is unable to make his mark 
for any reason,?® then his name may be 
signed in his presence, at his express direc- 
tion, but he must declare the document to 
be his will in the presence of two witnesses, 
who must sign as witnesses in his pres- 


ence.*! If the testator is too near death to 
comply with these requirements, he cannot 
now make a will.?” 


It is to be noted, however, that the new 
Act does not specify, in the case where the 
testator’s name is signed for him, whether 
the signing at his express direction and his 
acknowledgment that the document is his 
will must occur together, or may occur at 
different times. If the latter, the proof of 
the facts of the signing will have to be 
proved by two competent witnesses, for 
both the new and the old Acts have the fun- 
damental requirement that all wills be 
proved by two competent witnesses. This 


14Section 1(b). 
Smith Estate, 308 Pa. 265, 271 (1932). 


Section 2. 

Section 4. Competent witnesses include, but are not 
limited to subscribing witnesses, and also include bene 
ficiaries and executors. In general, anyone who can iden- 
tify the signature of testator, whether he saw the signing 
or not, may prove the will. 

Section 2. 

Section 2(1). 

2°**ynable—for any reason” indicates a physical disabil- 
ity, although it might extend to eccentricity and even to 
mental and psychological inability. 

21Section 2 (2) and (3). 

2The Supreme Court has recently said, “Few men 
pinched with the messengers of death have a disposing 
memory”—Dugacki Estate, 356 Pa. 143 (1947). 
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means that at probate all the steps neces- 
sary to valid execution must be proved by 
two witnesses, whether or not they are sub- 
scribing witnesses. 

Nuncupative wills** are now limited to 
the disposition of $500 of personal property, 
have no effect on an existing written will, 
and are only valid if made in peril of death 
and death results from that peril, and must 
be declared to be a will by the testator in 
the presence of two disinterested?! wit- 
nesses who shall commit the will to writing 
in ten days. Such will must be probated 
within three months of testator’s death. 


The provisions relating to revocation in 
the new Act are substantially the same as 
those in the old Act. The word “torn” has 
been inserted in the list of physical meth- 
ods of revocation, and proof by two compe- 
tent witnesses is required of the testator’s 
express direction, where destruction has 
been carried out by another. Heretofore, a 
nuncupative will reduced to writing and 
read to the testator could revoke an exist- 
ing will of personalty; the new Act omits 
this form of revocation. The revocation of 
a later will*® shall not revive an earlier will 
unless in writing declaring that the revival 
is intended,?* or after “such’** revocation, 
the earlier will is re-executed. Oral republi- 
cation is made ineffective. 


Grouped together are provisions? cover- 
ing modification by circumstances, that is, 
by death within thirty days, absolute di- 
vorce, marriage, birth or adoption of chil- 
dren, and by the slaying of the testator by 
a beneficiary. The thirty days provision ap- 
plies only with respect to charitable and 
religious gifts, and has always been in the 
law, it being thought desirable that gifts for 
these purposes made shortly before death 
should be prevented except that if a testa- 
tor has expressed his charitable intent in a 
prior existing will he may write a new will 
which makes the same charitable gifts.°° A 
provision making an absolute divorce an 
automatic revocation of a gift to the former 


Section 3. 

*4Compare “competent witnesses’ required for written 
wills. 

*5Section 5. 

*6Section 6. 

*7Decisions under the prior Act made revival uncertain. 
and dependent largely on oral testimony. Cf. Burtt Will, 
353 Pa. 217 (1945). 

28*Such” seems unfortunate and “any” probably would 
be a better word. The nearest antecedent for ‘“‘such” is 
the revocation by writing; there is no reason why re- 
execution of the earlier will should not revive it regard- 
less of how the later will was revoked. 

2°Section 7. 

®°Section 7(1). 





spouse is new. There is no revocation if the 
person whom the testator marries has al- 
ready been given in the will a greater share 
than he or she would receive by revocation 
upon marriage; and there is no revocation 
if it expressly appears that the failure to 
provide for after born or after adopted chil- 
dren is intentional. 


The effect of a spouse’s election to take 
against the will and the procedure for the 
election are now grouped together in suc- 
cessive sections.?! The share which a spouse 
receives by such an election is one-half or 
one-third, depending on the number of chil- 
dren represented at the death of the de- 
ceased spouse.*? Such election deprives the 
spouse of a share in any property which 
testator, as donee®* of a power of appoint- 
ment, may have appointed in his will, even 
if the appointment was to the electing 
spouse. This is in accord with the decisions, 
but has no statutory counterpart. The right 
to elect can be forfeited by desertion and 
non-support and also slaying. The time for 
election is as heretofore, namely, one year 
from the date of death, with provision for 
extension on application to the Orphans’ 
Court. The new Act recognizes realities by 
making the mechanics of election as be- 
tween parties in interest under the will 
very simple, and by permitting the filing of 
the election with the attorney for the execu- 
tor or administrator of the decedent. With 
respect to real estate, notice of the election 
must be given by recording a duplicate 
original or a certified copy of the election in 
the County or Counties where the real es- 


*'Sections 8 to 13. 

“This is the same as the new Intestate Act, without the 
$10,000 allowance. 

88Section 14(14). The donor or creator of the power 
must be someone other than testator, because the Estates 
Act makes property passing by powers reserved by the 
testator himself subject to the spouse’s claim. 
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tate affected is situate, and any transfer or 
lien made or entered after the time for 
election has expired and before the election 
is recorded is valid. The old Act provided 
that any party in interest could cite the 
surviving spouse to file an election after six 
months from the death; the new Act omits 
this and provides instead that a spouse can- 
not demand distribution (except the wid- 
ow’s exemption of $500) until the election 
is filed. 

Fourteen rules for the interpretation of 
wills are set forth which govern in absence 
of an expression to the contrary by the tes- 
tator.*4 Under these, the will speaks as if 
executed immediately before death; it in- 
cludes after acquired property; a devise of 
real estate carries testator’s entire estate 
in the property irrespective of the lack of 
technical words of conveyance; “die without 
issue” means a definite failure of issue; a 
child adopted before the death of testator 
is a child of the adopting parents, and not 
of the natural parents, unless a natural 
parent has married the adopting parent be- 
fore the death; the devisee of real estate 
which is subject to a mortgage takes sub- 
ject to the mortgage, irrespective of wheth- 
er or not the mortgage secures an obligation 
of the testator, and irrespective of a general 
direction in the will to pay debts;** a gen- 
eral devise or bequest operates as an ap- 
pointment under any power of appointment 
that testator may have, and general pe- 
cuniary legatees may participate in the ap- 
pointed property, if necessary, to obtain 
payment in full of their legacies. 


Included in the rules section are revisions 
of the former lapse provisions.** Gifts to 


*4Section 14. 


‘This is limited to mortgages; exoneration may occur 
with respect to judgments and other liens and encum- 
brances. 


‘Section 14(8) to (11). 
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children or issue of testator do not lapse; 
the issue of the beneficiary is substituted. 
The same is true of gifts to testator’s 
brothers, sisters, nephews, and nieces, but 
only to the extent that a lapse would not 
pass the gift to the testator’s issue or 
spouse. Where lapse of a non-residuary gift 
occurs, it falls into the residue; if a re- 
siduary gift, it accrues to the other resid- 
uary shares, if any. No provision is made 
for the case of the lapse of the entire resid- 
uary gift, as the result is intestacy. 

An illegitimate child is the child of its 
mother only, unless its father and mother 
shall have married.*7 The Act does not 
specify whether the marriage should take 
place before the testator’s death, and in a 
recent decision, the Court has stated that 
if the marriage occurs before the date of 
ascertainment of the class, the child is 
legitimate and participates.** Another new 
rule®® is that “heirs,” “next of kin,” “rela- 
tives,” “family,” “persons entitled under 
the Intestate Laws,” and words of similar 
import shall include the surviving spouse 
and shall refer to those who answer that 
description at the time of the ascertain- 
ment of the class (as opposed, for example, 
to the date of testator’s death). Also new is 
the rule*® that there shall be no lien of pe- 
cuniary legacies on real estate, if the lega- 
cies are of $100 principal sum or less. 


The new Act continues the abolition of a 
fee tail estate 41 and of the rule in Shelley’s 
case.42 Real and personal estate passes re- 
gardless of whether or not the testator or 
any beneficiary is an alien,** which is a 
new provision corresponding to a similar 
one in the new Intestate Act. 


Any person may appoint a testamentary 
guardian for the estate given to the minor 
under the will.44 Formerly, this authority 
was limited to parents. The authority of the 
surviving parent to appoint a general guar- 
dian of all the estate of a minor child is 
omitted. 


The Act does not apply to the personal 
estate of a non-resident decedent.*® 


The Estates Act 
The new provisions*® concerning termina- 


87Section 14(7). 

*Taylor Estate, 53 A. (2) 130 (1947). 
**Section 14(4). 

“Section 14(13). 

“Section 15. 

“Section 16. 

*Section 17. 

“Section 18. 

“Section 19. 

“Section 2. 
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tion and allowances from principal permit a 
Court having jurisdiction to terminate a 
trust in whole or part or make an allowance 
from principal, if the Court is convinced 
that the purposes are impossible or imprac- 
tical of fulfillment. Distribution on ter- 
mination is to be as nearly as possible in 
conformity with the creator’s intention. 
The allowance from principal is limited to 
the creator of the trust, his spouse, issue, or 
parents, if they are income beneficiaries 
and further limited to an aggregate of $25,- 
000.47 These provisions apply regardless of 
spendthrift restrictions.*® Notice must be 
given to the parties in interest or their duly 
appointed fiduciaries. The decisions*? pre- 
viously required not only notice but also the 
actual consent of all parties in interest, thus 
precluding termination where some could 
not then be ascertained or were unborn. 


Provision is made for the release and dis- 
claimer of powers of appointment and the 
like in whole or part with or without consid- 
eration, despite spendthrift restrictions.®® 
This has been possible by statute since 1943, 
but in 1945, the Act®! was amended in such 
a way to permit a life tenant to release to 
the remaindermen, and thus terminate the 
trust by merger and defeat its purpose. 
This possibility has been eliminated in the 
new Act. Further provisions relating to the 
form of the release and the method of deliv- 
ery are the same as in prior Acts. The sec- 
tion expressly applies to releases delivered 
before the Act, but does not invalidate any 
release delivered pursuant to the prior Act. 
Where real estate is involved, the release 
must be recorded in the County where the 
land lies. 


The rule against perpetuities receives its 
first statutory treatment in the new Estates 
Act.®2 Under the Act, the period of lives 
in being and 21 years thereafter is to be 
measured by the actual events rather than 
by events which might occur, a distinction 
made at common law only with respect to 
powers of appointment.*? Foremost among 
the exempt interests and trusts are pension 
or profit sharing plans, which heretofore 
have been technically in violation of the 
rule. The starting time for the rule is fixed 


"This $25,000 limit, whether by termination or allow- 
ance, was inserted by the Legislature and is not men- 
tioned in the report of the Committee. 


‘*SHeretofore, the decisions did not permit the termina- 
tion of a spendthrift trust: Hwalt v. Danenhill, 257 Pa. 
385 (1917). 


*Johnson v. Provident Trust Co., 280 Pa. 255 (1924). 
Section 3. 

™P, L. 1337; 68 PS 581. 

®Section 4. 

8Warren Estate, 320 Pa. 112 (1936). 
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as “the expiration of any time during which 
one person, while living, has the unrestrict- 
ed power to transfer to himself the entire 
legal and beneficial interest in the prop- 
erty.”54 The note by the Committee indi- 
cates that the period would begin at the 
death of a donee of a general power of ap- 
pointment, but at the death of the donor in 
the case of a power of appointment by will. 
Irrevocable trusts would be measured from 
the date of the creation, if inter vivos, and 
from testator’s death, if testamentary. Re- 
vocable trusts are to be measured from the 
date of the creator’s death. 

An interest found to be void under the 
rule against perpetuities vests in the per- 
son or persons entitled to the income at the 
expiration of the period allowed by the rule, 
except that in the special case of a void in- 
terest following a valid interest on condi- 
tion subsequent or special limitation, the 
void interest vests in the owner of the valid 
interest. A valid interest following a void 
one is accelerated to the termination date 
of the last preceding valid interest.°> The 
decisions presently turn on the question 
whether the void interest is an integral 
part of the testamentary plan; if so, both 
void and valid interests are stricken down.®® 

Heretofore, accumulations directed by 
will have been limited by statute®* to char- 
ity and to the period of minority, and those 
directed by deed have been limited to the 
lifetime of the grantor and 21 years there- 
after. Except for charitable purposes, these 
permissible accumulations could not be cap- 
italized at the end of the permitted period 
and had to be distributed. Stock dividends 
since 193958 could be added to the principal 
of a testamentary trust, if the testator so 
directed. Judicial decisions®® have permitted 
reasonable accumulations consistent with 
judicious management and have sanctioned 
the apportionment between principal and 
income of the proceeds of salvage operations 
of mortgageinvestments and decedent owned 
real estate, but in general did not permit 
the amortization of bond premiums and 
wasting assets. In this connection, how- 
ever, it should be borne in mind that the 
Uniform Principal and Income Act has 


Section 4(c). 

Section 5. 

“Feeney Estate, 293 Pa. 273 (1928); Cf. Whitman Es- 
tate, 248 Pa. 285 (1915). 

sp, L. 29; 20 PS 3251. 

38P, L. 201; 20 PS 3252. 

Sinnott Estate, 310 Pa. 463 (1933). ° 

“Knox Estate, 328 Pa. 177 (1937); Penn-Gaskell’s Es- 
tate, 208 Pa. 346 (1904). 

“1p, L. 416; 20 PS 3471. 

Section 6. 
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been in effect since 1945° and is not re- 
pealed by the present Act. The new Act® 
retains the basic prohibition against ac- 
cumulations but permits accumulations 
specifically for all of the above-mentioned 
purposes, as well as for periods of incompe- 
tency of a beneficiary and for pension and 
profit sharing plans which again have been 
in technical violation. Funded insurance 
trusts and accumulations during minority 
and also during the life of grantor may be 
capitalized. Directions to accumulate dur- 
ing minority or incompetency may be ig- 
nored by the Court if the income is needed 
for maintenance and education. Accumula- 
tions during incompetency may not be cap- 
italized and must be distributed on compe- 
tency or death.® 

The haze which formerly surrounded the 
disposition of void accumulations has been 


person: (a) who would otherwise receive 
the income; (b) to whom the accumula- 
tions are given; (c) who receives the other 
income from the same trust; (d) who is 
the residuary legatee; (e) who is entitled 
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to property undisposed of by the instru- 
ment. ®4 

With respect to charitable trusts, the au- 
thority of the Court to combine two.or more 
in the interest of efficient administration is 
continued and the cy pres doctrine-is re- 
stated and clarified.“> Where the purpose of 
a charitable trust has become impractical 
or impossible of fulfillment, the Court may 
order that the fund be used for a charitable 
purpose in a manner as nearly as possible 
to fulfill the intention of the creator of the 
trust, whether his charitable intent was 
general or specific. 

Protection is given to a surviving spouse 
against inter vivos transfers of the decedent 
spouse, in which the decedent retained a 
power of appointment by will or the power 
to revoke or the power to consume princi- 
pal.*6 Under existing decisions, a spouse 
could validly convey personal property with- 
out the joinder of the other for the avowed 
purpose of defeating the other’s rights 
therein at death, and at the same time could 
reserve for himself the benefits of the in- 
come and other powers over the principal.® 
The Act treats such transfers as testament- 
ary dispositions, in which the surviving 
spouse’s rights are preserved. It is to be 
noted that the section of the new Wills Act 
excluding the spouse who elects to take 
against the will from the benefit of prop- 
erty passing under a power of appointment 
is so worded that it does not conflict with 
this section. It should be also noted that this 
new section does not cover such a convey- 
ance where the grantor reserves to himself 
the income for life and does not prevent a 
husband from mortgaging his real property 
to the hilt or prevent either spouse from 


*Section 8. 

Sections 9 and 10. 
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issuing valid obligations, such as notes,®® 
which will enable the donee as a creditor to 
rank ahead of the surviving spouse in dis- 
tribution of the decedent’s spouse’s estate. 

A section®® meets the policy of requir- 
ing the beneficiary of a spendthrift trust 
to fulfill his duty to support his family. This 
policy, prior to the present Act, had reached 
the point where a wife or child could reach, 
for their support, a husband’s or father’s 
interest in a spendthrift trust created by 
another for his benefit’? The interest of an 
income beneficiary of a spendthrift trust 
may be reached for support by anyone 
whom the beneficiary is under a legal duty 
to support. 

Under the present law, the life tenant of 
a legal life estate or less in personal prop- 
erty is required to enter security to protect 
the remainderman, and by decision,“ these 
provisions have been construed to mean 
that the remainderman is a creditor of the 
life tenant, so that on the latter’s death, the 
remainderman becomes a creditor of the 
life tenant’s estate in the full dollar amount 
of the original principal, and the bond in- 
sures payment of the claim. The life tenant 
gains the appreciation in the principal, and 
shoulders the losses. While the new Act re- 
tains the security feature it is expressly 
provided that the relationship shall be one 
of trusteeship and not a debtor-creditor re- 
lationship, with all of a trustee’s duties im- 
posed on the life tenant, except that he is 
given authority to retain the principal in 
its original form and is not obliged to con- 
vert to legal investments.72 

An estate pur autre vie7* shall be consid- 
ered personal property on the death of the 
owner before the expiration of the estate 
and shall be distributable as if it were a 
lease for years. 

These acts have been expertly drawn to 
meet the changes and obstacles that have 
arisen since a similar task was performed 
by a commission appointed in 1915. Con- 
trary to the latter’s approach, the Commit- 
tee responsible for the new Acts has not 
hesitated to discard language and phrase- 
ology which appeared outmoded. Simplicity 
and logical arrangement are the keynotes 
of the new statutes with lines of demarka- 
tion and distinction left to the Courts. They 
should be received with favor by all fidu- 
ciaries in Pennsylvania. 


SRymer Estate, 347 Pa. 471 (1943). 

Section 12. 

7Spendthrift trust for one’s own benefit have never been 
valid: Mackason’s Appeal, 42 Pa. 330 (1862). 

MLetterle Estate, 248 Pa. 95 (1915). 
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Tax News and Rulings 


Recent Congressional resolution extends 
until July 1, 1948, time for releasing powers 
of appointment free of estate and gift taxes. 
Also, time for gift tax free relinquishment 
of powers reserved by grantors under cer- 
tain discretionary trusts is extended to De- 
cember 31, 1947, or to any later date, if it 
is shown to satisfaction of Commissioner 
that failure to relinquish prior to such date 
was for reasonable cause. H.J.R. No. 210, 
June 27, 1947. 


Ruling on termination of employees’ 


plans. Commissioner will issue advance rul- 
ings on curtailments or terminations of 


employees’ plans. Suggested information 
for filing includes: statement setting forth 
reasons for termination; data as to posi- 
tion, stock ownership and contributions 
with respect to each of twenty-five highest 
paid employees, and summaries as to all 
other employees; changes in participants 
during period of operation; statement as 
to reversion of funds to employer; and 
statement as to any funds under plan which 
were invested in obligations or property of 
employer or related companies. P.S. #60, 
June 19, 1947. 


Estate tax regulations promulgated pur- 
suant to convention between United States 
and United Kingdom. Principal items dealt 
with are: determinations of domicile and 
citizenship, rules for determination of situs 
of property, credit for estate taxes imposed 
by Great Britain and Northern Ireland, 
credit for refund and interest on refund, 
and exchange of information between the 
United States and the United Kingdom. 
T.D. #5565, effective July 5, 1947. 


Revised regulations affecting the taxa- 
tion of trust income were announced on 
July 1st by the Treasury Department. They 
will be effective 31 days after publication 
in the Federal Register. 


and Practising Law Institute 


Estate Tax 


Exoneration of legatees and devisees 
from all inheritance and estate taxes held 
not to include beneficiary of insurance pol- 
icy. Decedent’s niece was beneficiary of in- 
surance policy on decedent’s life. Proceeds 
were included in decedent’s gross estate and 
tax paid thereon. Estate then sought to col- 
lect part of federal estate taxes from niece 
on basis of Section 826(c) of Internal Rev- 
enue Code which provides that beneficiary 
of insurance policy must bear proportionate 
part of federal estate tax unless decedent 
directs otherwise in his will. In this case 
decedent had directed that all death taxes 
(both federal and state) should be paid by 
executors, so that each legatee or devisee 
should receive legacy or devise free and 
clear of all taxes. HELD: Exoneration from 
estate taxes was given only to legatees and 
devisees under will. There was no mention 
made of beneficiaries of insurance policies. 
Insurance proceeds were not part of dece- 
dent’s estate being administered in local 
probate court. They were part of estate only 
for purposes of federal estate tax. Dece- 
dent’s niece, being beneficiary of insurance 
policy, was not legatee or devisee under will. 
Since there was no clear direction to con- 
trary, she had to pay that part of estate tax 
attributable to insurance proceeds. Priede- 
man v. Jamison, Supreme Court of Mis- 
souri, Div. One, No. 40118, June 9. 


Trust remainders placed in son’s estate 
by construction of father’s will under state 
law. In will of decedent’s father, two trusts 
were set up for life beneficiaries. Remain- 
ders were to be distributed to residuary 
legatees under father’s will. On decedent’s 
death, Commissioner claimed that remain- 
der interest in corpus of two trusts had 
vested in decedent upon death of his father, 
and was, therefore, includible in decedent’s 
estate. Estate claimed that remainder in- 
terest was contingent upon decedent sur- 
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viving life tenants, and that since he had 
predeceased them, no part of remainder in- 
terest was includible in his estate. HELD: 
Nature of decedent’s interest was to be de- 
termined by Pennsylvania law. Intention 
of testator (decedent’s father), as gathered 
from his will as a whole, was that dece- 
dent’s interest in trust remainders was de- 
pendent upon his surviving his father, but 
not life beneficiaries. Estate of Frazer v. 
Comm., C.C.A.-3, No. 9276, June 3. 


One trust held includible where recipro- 
cal trusts reserved life estates. Decedent 
transferred some F. W. Woolworth stock in 
trust to pay income to her husband for life, 
and remainder to their children. At same 
time and place, decedent’s husband trans- 
ferred like amount of Woolworth stock in 
trust identical in all respects to the one 
created by decedent except that decedent 
was entitled to income for life. Commission- 
er included trust created by decedent’s hus- 
band in her estate on ground that she was 
settlor for tax purposes, and was taxable 
since she retained a life estate. HELD: 
Trusts created by decedent and her hus- 
band were not created independently, but 
were reciprocal trusts in consideration of 
one another. Decedent was to be regarded 
as settlor of trust of which she was life 
beneficiary, and that trust was, therefore, 
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includible in her estate. Estate of Newberry 
v. Comm., T.C. memo, April 30. 

Widower’s allowance under state law not 
deductible unless he was actually depen- 
dent on decedent. Under Missouri law, sur- 
viving spouse is entitled to one year’s sup- 
port. Decedent’s estate claimed that amount 
paid to surviving spouse pursuant to this 
statute was either excludible, or, in the al- 
ternative, deductible as an amount allowed 
by state law for support of dependent of de- 
cedent. HELD: On basis of legislative his- 
tory of applicable section of Internal Rev- 
enue Code, item was includible in estate. 
Mere fact that state law allowed surviving 
spouse one year’s support does not entitle 
estate to deduction therefor. Deduction was 
properly disallowed since there was no 
showing that the surviving spouse was, in 
fact, dependent upon decedent. Estate of 
Jacobs v. Comm., 8 T.C. No. 115, May 13. 

State court decree in non-collusive pro- 
ceeding held conclusive of property rights. 
Decedent was named as a remainderman in 
his father’s will. Surrogate found that de- 
cedent’s interest was contingent on his sur- 
viving life beneficiary, and that since he had 
predeceased her, his estate never had any 
interest under father’s will. Commissioner 
thereafter determined that decedent did 
have taxable interest under father’s will. 
HELD: Decree of state court is binding as 
to property rights created where it is en- 
tered upon real controversy legally submit- 
ted for decision. Here, litigation in state 
court was not feigned or instituted for pur- 
pose of circumventing estate taxes. Estate 
of Burton v. Comm., T.C. memo, May 6. 


No power of revocation retained and re- 
linquishment of power not in contemplation 
of death. In 1933, decedent created trust for 
his son, expressly reserving power to re- 
voke. In 1941 trust was amended, and there- 
after it contained no provision authorizing 
decedent to revoke. Commissioner argued 
that decedent either retained power to re- 
voke, or, in the alternative, relinquished his 
power in contemplation of death. HELD: 
According to state law, voluntary trust in 
which another person has interest is irre- 
vocable by grantor unless he expressly re- 
serves power to revoke. This basic rule, 
together with omission of specific provi- 
sion in amended trust instrument, indicated 
that decedent retained no power of revoca- 
tion at his death. Amended trust was not 
result of any change in decedent’s health, 
but was associated with life motives. Es- 
tate of May v. Comm., 8 T.C. No. 124, 
May 16. 





Assignments not effective to exclude in- 
surance policies from estate. Decedent as- 
signed to trusts, insurance proceeds payable 
on his death. Later, certain policies them- 
selves were transferred to trustees. Insur- 
ance company was directed to pay interest 
to decedent on funds retained under certain 
matured endowment policies. Decedent bor- 
rowed money on one policy and finally sur- 
rendered it. He paid all premiums. HELD: 
These policies were includible in decedent’s 
estate since he retained substantial inci- 
dents of ownership, despite assignments 
made, and paid all premiums. Furthermore, 
assignments or transfers did not take effect 
in possession or enjoyment until decedent’s 
death. Estate of Seward v. Comm., T.C. 
memo, May 7. 


Deduction for previously taxed property 
reduced by unpaid obligations of prior es- 
tate still in process of administration. Dece- 
dent died two years after his wife, and his 
estate included property which had been 
taxed in his wife’s estate. Parties agreed 
that decedent’s estate was entitled to de- 
duction for previously taxed property. How- 
ever, Commissioner took position that there 
should be deducted from gross value of this 
property, estate, inheritance and income 
taxes owed by wife’s estate, which had not 
yet been completely administered, and also 
mortgage on that property. HELD: Wife’s 
debts would normally have been paid prior 
to distribution. If paid, they would have re- 
duced amount decedent or his estate would 
receive. Purpose of statutory provision is 
merely to avoid double taxation. Although 
wife’s estate was not completely adminis- 
tered, deduction for previously taxed prop- 
erty was limited to ultimate value of prop- 
erty after payment of debts attributable to 
it. Thomas v. Earnest, C.C.A.-5, No. 11819, 
May 23. 


Contingent power of appointment ren- 
ders trust includible. Prior to 1931, dece- 
dent created trust, reserving successive life 
estates to herself and two relatives. Remain- 
der was payable to conservatory of music. 
Trust provided, however, that if conserva- 
tory were to dissolve without successor, and 
if decedent were to outlive other two life 
beneficiaries, she would have power to ap- 
point rmainder. HELD: Power of appoint- 
ment, though contingent and remote, was 
sufficient to make it uncertain until dece- 
dent’s death as to who would take property. 
Trust was therefore includible in decedent’s 
gross estate. Central Trust Co. v. United 
States, D.C., S. D. Ohio, W. Div., No. 1224, 
May 23. 


sl 


Value of insurance proceeds payable in 
installments. Decedent took out two policies 
of insurance on his own life, reserving pow- 
er to change beneficiary and settlement op- 
tion. He elected option providing for pay- 
ments to beneficiary over ten years or life. 
He never changed beneficiary or settlement 
option originally selected. Under terms of 
policy, method of settlement elected prior 
to death of insured could not be varied by 
payee. Estate included insurance policies 
at commuted value of future monthly pay- 
ments computed under mortality table. 
Commissioner determined value, in accord- 
ance with regulations, to be one sum pay- 
able at death under option which could 
have been exercised by insured or bene- 
ficiary. HELD: Commissioner’s valuation 
was not in excess of replacement cost of 
annuity comparable to one transferred to 
beneficiary. Value based on replacement 
cost at date of death was reasonable for 
estate tax purposes. Regulation involved 
had been in effect for long time and *was 
deemed to have received legislative approv- 
al. Estate of Walker v. Comm., 8 T.C. No. 
126, May 22. 
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HIS book provides an analysis of many of 
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Income Tax 


Income during administration of estate 
taxable to estate and not to residuary trusts. 
Decedent, who died in 1933, directed that 
residue of estate be held in three trusts, 
with executors acting as trustees. In 1935, 
prior to final settlement of estate, two blocks 
of stock were sold. Estate claimed that gain 
on those sales was taxable to trusts, on 
ground that testator’s intention was that 
income should belong to trust beneficiaries 
from date of death. Commissioner deter- 
mined gain was taxable to estate, since 
sales appeared to have been made by execu- 
tors who were given wide discretion as to 
disposal of stock, and since sales were made 
during period of administration. HELD: 
Law did not support proposition that trusts 
took effect immediately upon decedent’s 
death. Residuary trusts could not come into 
existence until after administration of es- 
tate was completed. Fact that bookkeeping 
records indicated sales were made by trus- 
tees, was not controlling. Sales were made 
by executors and estate is taxable on gain. 
United States v. Britten, Jr., C.C.A.-3 No. 
9212, May 21. 


Attorneys’ fees for refund of estate tax 
and interest deductible only to extent at- 
tributable to interest. On death of taxpay- 
ers’ mother, certain real property was in- 
cluded in her gross estate and tax paid 
thereon. After considerable litigation and 
private Act of Congress, it was held that 
real property was not includible and refund 
was made of tax plus interest. Taxpayers 
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claimed deduction for entire amount of at- 
torneys’ fees paid, which consisted of per- 
centage of amount recovered. HELD: Only 
that portion of attorneys’ fees applicable to 
recovery of interest was deductible. The 
part attributable to principal was not de- 
ductible as having been paid for production 
or collection of income, since it was not tax- 
able income when received. Neither was it 
deductible as having been paid for manage- 
ment, conservation or maintenance of prop- 
erty held for production of income, since 
taxpayers did not own money until it was 
refunded. Furthermore, this was merely 
claim for money and not for any specific 
property. Edmunds v. United States, D.C. 
E.D. Mo., E. Div. No. 4293, April 4. 


Trusts of controlled corporation stock 
held not subject to the rule of Clifford case. 
Taxpayer owned all 200 shares of stock of 
corporation. He created four trusts for 
benefit of his wife and daughters. To each 
trust he transferred 15 shares. He also gave 
30 shares to his wife and with this stock 
she set up two additional trusts for their 
daughters. Taxpayer was named trustee in 
all six trusts and was given extensive ad- 
ministrative powers, but with no power to 
revest the income in himself or to vary 
beneficiaries. Taxpayer and his wife paid 
gift taxes on transfers made by each of 
them. Commissioner claimed taxpayer was 
subject to tax on income of all trusts. 
HELD: Taxpayer was not to be considered, 
in effect, grantor of two trusts created by 
his wife. Stipulation of facts filed by par- 
ties stated that taxpayer had made “gift” 
of 30 shares to his wife. This meant that 
the stock belonged to wife unconditionally. 
As for other trusts, taxayer remained owner 
of 110 out of 200 shares outstanding. His 
control over corporation was not dependent 
upon any of the shares transferred in trust. 
Whatever powers were granted to him as 
trustee were all to be exercised in fiduciary 
capacity. Trusts did not come within rule 
of Clifford case. Welch v. Comm., 8 T.C. No. 
131, May 29. 


Secretary of the Treasury Snyder’s recent 
release of data concerning income taxation for 
the year 1944 shows a 7.8% increase of re- 
turns filed over 1943. Adjusted gross income 
of $116,714,736,245 is reported on 46,919,590 
returns and an adjusted gross deficit on 
191,905 returns. Tax liability was $16,216,401,- 
000, an increase of 12.2% over the income and 
victory tax for 1943. 





NOTES ON CURRENT LITERATURE 


BOOKS 
Spendthrift Trusts 


ERWIN N. GRISWOLD. Matthew Bender & Co., Al- 
bany. 2d edition, 767 pp. $12.50. 


This edition has brought up to date a vol- 
ume which long has been accepted as authority 
in the profession. Decisions and statutory 
changes recognizing the practical bases of 
spendthrift trusts have been numerous since 
the original publication. The statutes pertain- 
ing to life insurance proceeds are set forth 
according to states as is the survey of cases. 
Among the especially valuable chapters are 
the ones dealing with the creation of spend- 
thrift trusts and reaching the interests of the 
beneficiary. 


Legal Forms Annotated 


LEONARD A. JONES. Bobbs-Merrill Co., Indianapolis. 
Ninth Edition, 2197 pp. $20. 


Into this already huge volume new forms 
have been added toward the attainment of the 
objective as stated in the preface:—a book to 
which attorneys may turn for suggestions and 
information in a hurry. At the beginning of 
each of the 69 chapters is a paragraph entitled 
“In General” which contains the essentials 
required in the forms following. Where great 
variations exist because of state statutes or 
decisions, examples of each are set forth. It is 
complete for ordinary and unusual uses in all 
types of matters and is handy in any law 
office. 


Investors’ Tax Planning 


JOHN P. ALLISON. Fallon Law Book Co., New York. 
422 pp. $5. 


Hardly any transaction undertaken today 
fails to have tax significance and yet most are 
entered into with only the slightest compre- 
hension of the depths of the Internal Revenue 
Code. In the tax guide the author clearly and 
understandably sets forth the roots of the 
Code. Each definite statement of law or prac- 
tice is supported by a reference to a section 
of the law or a decision of the courts. Having 
these, the investor or the attorney can more 
reliably interpolate the consequence of his 
actions. While most of the volume contains 
treatment of the income tax feature there are 
valuable references to the effects of the gift 
and estate taxes. Of special comment is a tax 
saving device by means of a death-bed gift 
which only the most experienced would recog- 
nize. 


(For additional book reviews, see page 54.) 


ARTICLES 


Compromise Agreements Affecting 
Estates 


JAMES N. VAUGHAN, Fordham Law Review, Vol. 
16, p. 37. 


Section 19 of the New York Decedent’s 
Estate Law empowers the court to authorize 
a compromise before or after issuance of let- 
ters, of any controversey between claimants 
to the estate. The agreement must be signed 
by all parties in interest and when submitted 
for approval the signatories have no right 
to withdraw. Section 213 of the Surrogate’s 
Court Act provides for the same relief except 
that it may be done only after issuance of 
letters and may be ex parte. Where all the 
parties are adult and competent they may 
agree by stipulation, despite either of these 
sections. “Side agreements” concealing or les- 
sening the estate assets will not be enforced 
unless there has been full disclosure. Every 
compromise agreement contemplates as a back- 
ground a bona fide and meritorious contro- 
versy. It appears that while trusts of an 
indestructible kind cannot be destroyed by an 
agreement after the probate of a will they 
may be destroyed by an agreement executed 
and approved before probate. 


Deferred Compensation Contracts 


HUGH M. MacKAY, Journal of American Society of 
Chartered Underwriters, June. 


The retirement problems of an executive are 
as important as that of the employee and can 
be provided for by supplementing a qualified 
pension plan with a deferred compensation 
contract. Payments are made, after retire- 
ment, to the executive, and at his death to a 
beneficiary for a certain amount of years. In 
order that the entire value of the contract be 
not considered as income at retirement, the 
contract should contain a provision for his 
availability for consultations and restraining’ 
him from competing during his life. Payments 
would then be taxable as received. If the plan 
is funded by life insurance, complete control 
and all incidents of ownership should be in 
the employer. Premium payments should not 
be deducted by the employer or included by 
the executive for income tax purposes. Should 
payments be made to the executive or de- 
pendent from the fund, a reservation of right 
of payment to the employer should be in- 
cluded in the policy. Several examples clearly 
show the greater value derived from such 
plans in preference to present salary in- 
creases. The appendix consists of a form of 
employment contract. 
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When Are Life Insurance Premiums 
Paid Indirectly? 


SAMUEL J. FOOSANER, Journal of the American 
Society of Chartered Life’ Underwriters, June. 


Protruding like a hot poker is that portion 
of the Revenue Code of 1942 dealing with the 
inclusion, as part of the estate, of proceeds 
of life insurance “purchased with premiums 
or other consideration, paid directly or indi- 
rectly by the decedent.” The emphasis is 
placed on whose money is used, the payor be- 
ing of interest only insofar as closeness of 
relationship evidences indirect payment. When- 
ever it is possible to relate the premium re- 
quirement to the passing of funds to the 
transferre, indirect payment can be spelled 
out. The susceptibility of stockholders to the 
control of the decedent stockholder in view of 
all relevant facts would be important in apply- 
ing the “alter ego” test to the corporation 
paying the premiums, despite a “business pur- 
pose.” Where the trustee of a funded trust, 
established without the express purpose of 
purchase, does purchase a policy, resort must 
be had to the trust instrument itself to deter- 
mine whether there was a direction. In view 
of the “Clifford” doctrine, if the income of 
the trust is attributable to the decedent, the 
payment would be indirect. 


Recent Trends in Employee Pension 
and Welfare Programs 


The N. Y. Journal of Commerce, 32 pp. $1.00. 


Another in the Journal of Commerce’s an- 
nual surveys on employee benefit plans con- 
tains among its more than a score of articles: 
Recent Pension Plans, by R. W. Hemminger, 
The Trend Toward Greater Adequacy in Ben- 
efits by Maurice F. Lipton, Flexibility Plus 
Insurance Company Guarantees by H. E. 
Blagden, and Legislative Safeguards for Wel- 
fare Funds by Fred A. Hartley, Jr. 
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Businesses in Estates and Trusts 
GILBERT T. STEPHENSON, Trust Bulletin, June. 


In the eighteenth study of this series of 
Studies in Trust Business consideration is 
given to recent trends towards the manage- 
ment of businesses by trustees for periods 
longer than necessary for liquidation. Trust 
institutions must determine their policy with 
respect to accepting trust accounts involving 
the assumption of such responsibilities. In 
preparing for business management, attention 
should be given to the various listed sources 
of information dealing with such activities, 
the supervisory staff and the possible use of 
business trustees. 


Sources of authority to carry on a business 
in an estate or trust are the common law, the 
court, the statutes and the trust instrument. 
The latter may contain general provisions 
which are needed to carry on a business or 
provisions relating to any business the testator 
may own at his death, examples of which are 
set forth. The trust institution should make 
certain that counsel has drafted comprehen- 
sive provisions defining the fiduciary’s powers, 
duties and liabilities. 


Only four states specifically mention addi- 
tional compensation for carrying on a bus- 
iness. Special provision should be made in the 
trust instrument covering compensation for 
management. Generally, the general estate 
cannot be used to operate the business nor 
can the creditors of the general estate be 
jeopardized. Therefore investigation should be 
made into the right to borrow money or use 
the general estate assets as operating capital. 


Addendum 


The “New York Rule,” as set forth in the 
digest of “Life Tenant’s Right to Trust Income 
Earned During Administration (June issue, 
page 648), has not been followed in New York 
since the enactment in 1931 of Sec. 17b of the 
Personal Property Law which in effect adopts 
the Massachusetts Rule. 
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RECENT LEGISLATION AFFECTING 
ESTATES AND TRUSTS 


Maryland 


Art. 21: Provides that no words of inher- 
itance are needed to create easement by grant 
or reservation and in absence of words to 
contrary, easement is in perpetuity. 


Michigan 
Act 136: Enacts Community Property Law. 


Montana 


Ch. 44: Removes five year limitation on 
right of non-resident aliens to claim succes- 
sion; requires that claims for money or proper- 
ty escheated to the state be filed by such alien 
within two years after receipt by state 
treasury. 

Ch. 123: Provides for payment to treasurer 
of property of heir who has no agent in state 
to accept it or who refuses it. 

Ch. 207: Validates all sales made prior to 
effective date of act by fiduciaries for con- 
sideration and in good faith, regardless of 
defects. or irregularities in obtaining court 
order or in making sales. 

Ch. 265: Invalidates all sales by trustee in 
contravention of trust instrument unless under 
order of court as provided in act. 


Nebraska 


L.B. 410: Adopts Community Property Law. 

L.B. 456: Permits trustees to invest in secur- 
ities in closed-end as well as open-end invest- 
ment companies. (See article on “Investment 
Company Shares” at page 39.) 


New Jersey 


Ch. 306: Authorizes fiduciaries to pay pre- 
miums, brokers’ commission, and _ other 
charges incidental to a purchase for invest- 
ment in real estate mortgages. 

Ch. 308: Makes the obligations of the Inter- 
national Bank legal investments. 


North Dakota 


S.B. 159: Extends right of banks and trust 
companies to invest in liens on real property 
insured or guaranteed by state or federal 
government or instrumentality. 

H.B. 16: Gives state preferred claim up to 
$150, after payment of all expenses, for old 
age assistance to decedent; exempts from 
claims real property’ which is received for sup- 
port, maintenance or comfort of surviving 
spouse or dependent. 


Ohio 


H.B. 50: Coordinates sections dealing with 
administration of estates of presumed de- 
cedents with Federal Missing Persons Acts. 


H.B. 190: Increases size of estates which 
are relieved of administration from $500 to 
$1000. 

H.B. 191: Permits guardians to mortgage 
real estate under certain conditions. 

H.B. 281: Gives testamentary trustees right 
to sell real estate without court order, if will 
so provides. 

H.B. 282: Changes method of taking widow’s 
election so as to require election to be made 
in open Court unless Probate Court otherwise 
directs. 


H.B. 480: Revises Uniform Veterans Guar- 
dianship Act. Effective September 17, 1947. 


Oklahoma 


S.B. 87: Requires separate and distinct in- 
ventory under chapter pertaining to widow’s 
and children’s allowances. 


H.B. 171: Permits investment by guardian 
in insurance policies. 


H.B. 443: Permits extension of express trust 
of definite term, for period not exceeding 21 
years at a time, by written acknowledgment 
signed by all beneficiaries. 


Wisconsin 


Ch. 18: Prohibits any governmental unit 
other than state itself, to levy any tax on 
income or tax measured by receipt of income. 


Ch. 45: Authorizes execution by guardian 
ad litem of waiver of notice of hearing in all 
court matters, except for proof of will or 
for commencement of administration proceed- 
ings in intestacy. 


Ch. 65: Requires service of notice on Public 
Administrator and Wisconsin Department of 
Taxation in proceedings in the County (Pro- 
bate) Courts for issuance of certificate of 
descent, certificate terminating joint tenancy, 
and for certificate terminating life estate in 
order to determine inheritance tax liabilities. 


Ch. 74: Gives to mortgagee of purchase 
money mortgage on real estate priority over 
wife’s dower rights in mortgaged lands; cre- 
ates statutory definition for purchase money 
mortgage. 


Ch. 137: Provides that executors of insured 
or of person effecting insurance shall not take 
proceeds of insurance free from execution: 


Ch. 140: Permits grantor to be one of the 
grantees in creation of a joint tenancy in 
land. 


Ch. 150: Allows Public Administrator to 
represent non-appearing resident of foreign 
country who may be interested in administra- 
tion of decedent’s estate. 
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RECENT DECISIONS 


AssETs — Protection — Court Cannot Re- 
duce Bond Required 


Arizona—Supreme Court 

Valley National Bank v. Hartford Accident & Indem- 

nity Co., 136 P. (2) 458. 

Action brought for premiums on trustee’s 
bond. The testator provided by will that a bond 
be given by the trustee equal to 110% of his 
trust estate. The trustee petitioned the probate 
Court to reduce the amount of the bond and 
the Court reduced it from $168,000 to $1,000. 
The bonding company wrote the bond for the 
reduced amount, but at all times claimed that 
the original bond was in force and could not 
be cancelled by the Superior Court sitting 
in probate. 

HELD: Trustee must look to trust agree- 
ment and to that only for his authority and 
in the absence of discretionary powers must 
follow trust instrument strictly. Provision in 
will that trustee give bond equal to 110% of 
trust estate is binding and probate court is 
without power to reduce bond below required 
amount. 


CHARITABLE BEQUESTS — Formulae for 
Valuation under N. Y. D. E. L. 


New York—Surrogate’s Court, N. Y. County 
Matter of Mayers, N.Y.L.J., May 8, 1947, page 1809. 


Income of a trust of the residuary estate was 
payable to testator’s wife and sister, and upon 
their death the corpus should be paid to eight 
charities. Section 17 of the N. Y. Decedent 
Estate Law prohibits the bequest to charity of 
more than one-half of the estate after the 
payment of debts, if the testator is survived 
by a spouse, parent or descendant. The testa- 
tor’s widow sought an adjudication of her 
rights under Section 17. The remaindermen 
claimed the proceeding is premature because 
the value of the gift to them cannot be accur- 
ately calculated until all the charges against 
the residue have been determined upon the 
executors’ final account. 


The following figures were assumed for pur- 
poses of clarifying the issues: 
Gross Estate $100,000 


20,000 


Residue $ 80,000 


Maximum permissible gift to 
charity, or one-half of residue 


40,000 


Value of Residue after payment of 

ment of debts, administration ex- 

Sma, CUI, neces $ 72,000 

Value of life interests 22,000 
Present value of remainder $ 50,000 

Maximum permissible gift to charity 40,000 

Present value of excess available 

to distributees upon termination 

of trusts 


(It was assumed that the trust fund remains 
constant with neither gains nor losses of 
principal.) 


The executors and charities contended that 
the excess or $10,000 should be earmarked for 
the testator’s distributees, and upon termina- 
tion of the trust the balance of the entire 
fund or $62,000 passes to the charities. (This 
is the rule of Matter of Buck, 158 Mise. 111 
and Matter of Lord, 155 Mise. 628.) The 
widow and sister contended that $40,000, the 
maximum amount payable to charity, should 
be earmarked for payment to the charities 
upon the termination of the trust, and the bal- 
ance of the actual residue or $32,000 passes 
to the distributees. (This is the rule of Mat- 
ter of Miranda 151 Misc. 459 and Matter of 
Gaubert 158 Mise. 444.) 


HELD: The formula to be used in measuring 
the permissible gift to charity should now be 
determined so that the estate tax proceedings 
may be closed; and such formula should be 
applied in the executors’ final accounting. ° 

The charities should receive the proportion 
of the actual trust assets that the maximum 
permissible gift bears to the present value 
of the whole remainder. Were the court to fol- 
low the rule advocated by the executors (Mat- 
ter of Buck) and earmark the excess of 
$10,000 for the distributees, the balance of 
the actual residue or $62,000 would pass to 
the charities. This rule awards to the distribu- 
tees only a future payment limited to the 
present value of the excess above the per- 
missible gift to charity and thus permits the 
charities to take a gift whose present value 
exceeds one-half of the estate less debts. Were 
the court to follow the rule advocated by the 
distributees (Matter of Miranda) the sum of 
$40,000 would be earmarked for the charities 
and the balance of the actual residue going to 
the statutory distributees would be $32,000. 
This rule permits the charities to take only a 
gift whose future value equals the permissible 
gift but the value of which computed in ac- 
cordance with the statute is considerably less. 
The application of one rule or the other will 
vary the amount which would be received by 
the charities and the distributees respectively 
by as much as $22,000. Neither rule reaches a 
logical or fair result. 


Section 17 prohibits the bequest to charity 
of more than one-half of the estate after the 
payment of debts, but provides that the 
“bequest shall be valid to the extent of one- 
half.”” When the statute is properly applied, 
the present values, which establish the limit of 
the charitable gift and also the amount of 
the excess over that limit, also establish the 
proportional interests of the charities and the 
distributees in the sum to be paid in the 
future. Applying this to the assumed facts, the 
charities will collectively receive four-fifths 
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of the fund when available for distribution 
and the distributees one-fifth. Thus, each par- 
ticipant receives an amount which, as of the 
date of distribution, represents the present 
value on the basis of which the participations 
were established. In other words, at the time 
of the termination of the trusts in the assumed 
estate, the charities will collectively receive 
propery which has a present value of $40,000 
and the distributees will receive property 
which has a present value of $10,000. 


COMPENSATION — Trustee’s Commissions 
Must be Just Compensation for Services 


New Jersey—Court of Chancery 
Appleby v. Appleby, 52 A. (2d) 829. 


At the final accounting by a testamentary 
trust the assignee of the beneficiaries objected 
to the trustee’s claim for commissions. There 
had been seven other accountings at which the 
real estate, constituting most of the assets, 
had different valuations. The assets at this 
accounting were the same as those at the third 
accounting although the value had increased 
from $215,024 to $482,720. The trustee sought 
the 5% commission on corpus as last valued. 


HELD: Commissions on an estate of this 
size may not exceed 5%, but the actual rate 
is discretionary with the court. If the sub- 
stantial increase in value of the principal is 
not due to the efforts of the fiduciary, the rate 
should be lower than if calculated on inven- 
tory. Here, the appreciation resulted from in- 
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creased market values. The trustee’s activities 
consisted of real estate management for which 
he received the customary 5% of rents. There- 
fore, his commission should be only 2%% of 
the corpus. 

—Staff Digest 


DISTRIBUTION — Agreement Cannot De- 
prive Unborn Heirs of Rights in Trust 
Fund 


Michigan—Supreme Court 
Hay v. LeBus, 27 N.W. (2d) 309. 


A testamentary trust established for the 
lives of two grandchildren provided for dis- 
tribution of real property at their deaths 
to testator’s legal heirs. The personal property 
was to be continued in trust until twenty-one 
years after the death of the last surviving 
grandchild living at the time of testator’s 
death, then to his legal heirs. While the trust 
was in existence the present heirs executed 
a settlement agreement providing for a present 
distribution of six million dollars and the 
preservation of the rest for the purposes of 
the trust and annuities. The trustee’s motion 
to dismiss the application for court approval 
was granted. 


HELD: Affirmed. The heirs are to be de- 
termined as of the dates of distribution of 
the trust principal. The statute permitting 
settlement agreements was not intended to 
nullify the testator’s right to make binding 
provisions as to distribution. Unborn heirs 
may be deprived of the six million dollars 
sought to be presently distributed under the 
agreement. When it appears that the trust 
is of the spendthrift type, as in this case, 
and that the proposed settlement agreement 
will greatly and unjustly minimize a future 
estate to the detriment of ultimate bene- 
ficiaries, a motion to dismiss is proper. 

—Staff Digest 


DISTRIBUTION — Contingent Remainder 
— Determination of Heirs 


Maine—Supreme Court 


Merrill Trust Company v. Lucy M. Perkins, 53 A. 
(2d) 


The testator bequeathed the residue of his 
estate in trust to pay the net annual income 
to his granddaughter so long as she should 
live. The will then provided that if the grand- 
daughter should die leaving issue of her 
body, then at her death the trust property 
should be paid over to such issue, but if she 
leaves no issue then it should be paid “to 
those persons to whom it would be distributed 
and... (descend) . under the statutes 
of the State of Maine regulating . . . intestate 
estates.” The granddaughter died leaving no 
issue and no adopted children. The questions 
were whether the granddaughter, as the testa- 
tor’s sole heir, took a vested remainder in 
this trust, and if the granddaughter is ex- 





cluded from sharing in the remainder as an 
heir, when are the heirs to be determined. 


HELD: The testator did not intend to give 
his granddaughter the right of an heir of 
law and she was excluded from sharing in 
the remainder. Whether there would be chil- 
dren of the granddaughter surviving her 
could not be determined until her death; until 
then whether the heirs of the testator would 
take was uncertain. The remainder to the 
heirs was closely a contingent remainder and 
the persons who are to share are to be de- 
termined as of the date of the death of the 
granddaughter and not as of the date of the 
death of the testator. 


DISTRIBUTION — Gift to Issue —- Adopted 
and Illegitimate Issue of Mother 


Pennsylvania—Supreme Court 
Taylor Estate, 53 A. (2) 136. 


Testatrix gave one-half of her residuary 
estate in trust for the life of her brother, and 
upon his death to his issue in fee. At life ten- 
ant’s death, there was surviving, among 
others, a son of a deceased daughter of the 
life tenant who had been born out of wed- 
lock and was legally adopted by strangers. 
The lower Court awarded this son a share 
of the estate on the ground that he was 
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within the description of the class to take 
at the death of the life tenant. 

HELD: Affirmed. The presumption is that 
in a bequest to issue, only legitimate issue is 
intended, but the presumption is rebutted in 
this instance by a statute which gave an 
illegitimate child the same status as a legiti- 
mate child in its mother’s family. The adoption 
by others did not deprive the son of his 
identity as issue of his natural parent, and, 
therefore, by virtue of the testamentary desig- 
nation of a class to which he thus belonged, 
he is entitled to a share notwithstanding his 
adoption. The question is one of identity and 
not of right to inheritance. 


DISTRIBUTION — Intangibles Escheat to 
State of Situs 


Michigan—Supreme Court 
Brown v. O’Donnell, 26 N. W. (2d) 777. 


A California resident died intestate and 
without heirs. He had a bank account and 
some securities for safekeeping in Detroit 
which were being claimed by both Michigan 
and California as escheated property. Lower 
court held for Michigan. 


HELD: Affirmed. The general rule that the 
situs of intangible assets is, generally, the 
same as that of the owner, applies to the 
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descent and distribution of property. Escheat 
is the falling in of a decedent’s estate into the 
general property of the state, and has no 
application until distribution becomes impos- 
sible. In view of that and the intent of the 
legislature when enacting the escheat statutes 
to override the general rule, the state where 
the property is located is entitled to the 


funds. 
—Staft Digest 


GiFrTts — Surrender of Complete Dominion 
and Control 


Colorado—Supreme Court 
Falbo v. United States National Bank, June 9, 1947. 


In decedent’s safety deposit box was found 
an envelope containing $3860. On the envelope 
was written “Lucille Falbo. $3860.” This suit 
was to determine whether the money belonged 
to Lucille Falbo or the estate. Evidence was 
that decedent had brought home a sum of 
money, asked his wife (Lucille) to write her 
name on an envelope, placed the money in 
the envelope, took it and placed it in his 
safety deposit box, to which he had access 
as duty, and gave her the keys to the box 
upon her promise to let him use the keys when 
he wanted to. He went to the box several 
times between that date and his death, ob- 
taining the keys from her and giving them 
back to her on his return. She never went to 
the box. Found for the estate. 
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HELD: Affirmed. There was no gift of the 
money to Lucille. The court was justified in 
finding that there was no intention to make a 
gift. Lucille never had possession of the money. 
Deceased never surrendered complete dominion 
and control over the money; he gave the keys 
to Lucille only to keep for him so that he 
would not lose them. 


LIFE TENANT & REMAINDERMAN — Allo- 
cation of Dividends on Trusteed Stock 


Connecticut—Supreme Court of Errors 
Wherhane v. Peyton, 52 A. (2d) 711. 


The remaindermen of a trust were nom- 
inated by the testator as executors and trus- 
tees to pay the income to his wife for life. 
The trust assets consisted of stock and notes 
of a corporation. The executors accepted addi- 
tional stock of the corporation in satisfaction 
of the notes. Cash dividends paid thereafter 
were apportioned by the executors between 
the life tenant and the remaindermen. The 
court refused to approve their final accounting 
on the ground that the testator intended that 
all dividends be considered as income. 


HELD: Reversed and remanded for more 
evidence. Testator’s provision that net income 
was to be paid to the wife and that the execu- 
tors and trustees should endeavor to distribute 
all of the earnings of the controlled corporation 
not necessary for surplus cannot be inter- 
preted as an intention that all dividends be 
allocated to income. Persons having the right 
to the income of trust funds invested in 
stocks are entitled to cash dividends, unless 
they are declared in the process of liquidation 
or reduction of capital. Therefore evidence 
should have been given to show the source of 


the dividends. 
—Staff Digest 


LivinG Trusts — Beneficial Interest of 
Spouse Based Upon Valid Acceptance 


Missouri—Supreme Court 


Lane v. St. Louis Union Trust Co., 201 S. W. (2d) 
288. 


Decedent and her husband lived at various 
places in Germany and Switzerland. In 1908 
they visited St. Louis where she executed a 
trust instrument and her will. The trust in- 
strument provided that the income from the 
trust fund should be paid to settlor during 
her life, and upon her death, if her husband 
was still living, the trustee should pay the 
trust fund to him upon receipt of his written 
waiver of all marital rights in her estate, 
and should he refuse to execute such waiver 
the trust fund should be paid to her executor 
as a part of her estate to be distributed in 
accordance with her will. Her will left her 
estate to plaintiffs and contained a clause to 
the effect that pursuant to an understanding 
with, and the consent of, her husband she 





made no provision for him in the will. They 
returned to Europe. The husband was fre- 
quently away from her, and after 1935 did 
not live with her. She died in Switzerland in 
1938. Shortly thereafter the husband executed 
a waiver of his rights to her estate and de- 
livered it to the trustee claiming the trust 
fund. The petition, brought by the heirs 
against the trustee to prevent the beneficiary 
from taking the trust fund, alleged that the 
trust instrument constituted a jointure and 
that the husband was barred from jointure 
and all interest in his wife’s estate by Sec. 
237, R. S. Mo. 1939, because he had abandoned 
his wife and lived apart from her for more 
than one year preceding her death. The trial 
court dismissed the petition. 

HELD: Reversed. The trust instrument did 
not grant to the husband any vested interest 
but was an offer by the wife that if he sur- 
vived her he could take the trust fund upon 
consideration that he waive his marital rights 
in her estate. If at the time of acceptance, by 
virtue of the operation of Section 337, the 
husband had no marital rights and no reason- 
able claim to such rights in his wife’s estate, 
the consideration failed and the option voided. 


The rights of succession of a husband to 
personal property of his wife is governed by 
the law of the domicile of the owner at death. 
But when, as here, there was no pleading or 
proof of those laws, the court will apply the 
law of Missouri. 


Under Section 337 the husband, by abandon- 
ing his wife without cause, forfeited his mar- 
ital rights in her estate and had nothing to 
offer as a consideration for his acceptance of 
the trust fund. 


THE CALIFORNIA SUPREME COURT DECISION in 
Johnston v. Long (See June Trusts and Es- 
tates 650) has become final since the denial 
of a rehearing. Insurance protection from per- 
sonal liability as well as from fiduciary lia- 
bility is now advisable where there is a possi- 
bility of accident or injury. 
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POWERS OF APPOINTMENT — Releasability 
in Absence of Statute 


District of Columbia—United States Court of Appeals 


District of Columbia v. Nancy T. Lloyd, Guardian, 
Case No. 9383, decided March 17, 1947. 


The District of Columbia exacted an inher- 
itance tax calculated on the value of certain 
property which it claimed had passed to the 
ward, at and because of the death of her 
father, Demarest Lloyd, Jr. The Board of Tax 
Appeals having ordered a refund, the District 
of Columbia appeals. 

In 1932 Demarest Lloyd, the owner of the 
property, placed it in an irrevocable trust 
which provided that the income should be ex- 
pended for or paid to the donor’s son, Demar- 
est Lloyd, Jr. “If the said Demarest Lloyd, 
Jr., dies after attaining the age of twenty-one 
years, all of the trust property shall upon the 
death of the said Demarest Lloyd, Jr., be as- 
signed and transferred as he may by his will 
appoint, or in default of such appointment 
shall be paid and transferred to the persons 
who would be entitled to distribution of his 
personal estate as of the date of his death 
according to the laws of the District of 
Columbia.” 

Demarest Lloyd, Jr.’s will stated: “Nothing 
contained in this, my Will, is intended to be 
or operate as an exercise in any respect what- 
soever of any right or power of appointment 
which now vests or may be vested in me under 
any declaration of trust or testamentary in- 
strument whatsoever.” He also executed a re- 
lease and surrender of all power or powers 
of appointment conferred upon him. Young 
Lloyd was killed in action. Nancy T. Lloyd, 
his widow, and an infant daughter, Tangley 
C. Lloyd, survive and are “the persons who 
would be entitled to distribution of his per- 
sonal estate as of the date of his death ac- 
cording to the laws of the District of Colum- 
bia.” 

HELD: Affirmed. In the District of Columbia 
there is no statutory provision which permits 
the donee of a general power of appointment 
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to release it, and the question at issue, viz, 
did the release destroy the power of appoint- 
ment, or was the release no more than a 
covenant not to use the power with the result 
that until death the right of appointment, 
though not exercised, still existed, is a matter 
of first impression in this jurisdiction. In this 
case the donee was not under an active duty 
to exercise the power of appointment, as the 
donor clearly contemplated that the donee 
might not exercise the power. The court said: 
“We see no reason why the donee may not 
extinguish the power if he desires and it 
seems that no serious or material frustration 
of the donor’s wish can be said to result. Ac- 
cordingly, we hold that Demarest Lloyd, Jr., 
could release his general power of appoint- 
ment.” 


SPOUSE’s RIGHTS — Claim of Widow by 
Common Law Marriage 


Pennsylvania—Supreme Court 
Horton Estate, 357 Pa. 30. 


Testator told his lawyer that he was not 
married to claimant, because her husband was 
alive; that she was his housekeeper and that 
he wanted merely to provide for payment of 
her services in his will. The lawyer’s testi- 
mony relating these statements was excluded 
by the lower Court. The will referred to claim- 
ant as “Mrs. Willie May Williams” and the 
provision for her was stated to be payment 
of her services. She elected to take against 
the will, and the testimony in support of her 
claim indicated that Williams was a former 
employer for whom claimant had been house- 
keeper; that testator regularly introduced 
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claimant as his wife; that they lived together ; 
that real estate was purchased in their names 
as husband and wife; that claimant was de- 
scribed as testator’s wife in the beneficiary 
provisions of his life insurance; and that 
their reputation in the community was that 
they were married. The lower Court con- 
cluded that a common law marriage was 
proved, and permitted the election to stand. 

HELD: Affirmed. Proof of habit of the 
parties expressive of and consistent with the 
relation of husband and wife is a basic re- 
quirement for the proof of marriage, in ab- 
sence of proof of an actual contract. General 
reputation of the relationship is strong evi- 
dence in support of the ultimate fact of repu- 
tation. The fact that such evidence is negative 
does not deprive it of weight. The statements 
of the lawyer who prepared the will, as well 
as those in the will itself, were selfserving, 
were not part of the res gestae, and were not 
within the ruling related to proof of pedigree. 
Otherwise, one who had undertaken the obliga- 
tions concomitant with marriage could readily 
cast them aside and render illegitimate the 
children born of marriages entered into with- 
out the formality of a license and marriage 
certificate. 


SUCCESSOR FIDUCIARY — Successor Trus- 
tee Appointed Without Bond 


California—District Court of Appeal 
Estate of Shapiro, 79 A.C.A. 884, May 19, 1947. 


Shapiro’s will appointed two brothers and 
his son Harry as trustees under his will. The 
brothers declined to act and Harry was ap- 
pointed sole trustee, later resigning on going 
into military service. The resignation was 
stated to be without prejudice to reappoint- 
ment as sole trustee. On Harry’s discharge 
from the army, his sister, appointed as his 
successor, resigned, and all beneficiaries. of 
the trust requested Harry’s appointment, with- 
out bond. The trust estate had no creditors. 

HELD: In view of these facts the lower 
court erred in holding that Probate Code 
Section 1127 (providing for bonds by suc- 
cessar trustees appointed to fill vacancies) pro- 
hibited the reappointment of Harry as trustee 
without bond. Order denying reappointment 
reversed. 


HvuBErRT D. HENRY, Colorado contributing legal 
editor for Trusts and Estates, took the oath 
on June 21st as Denver’s new municipal judge. 
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TAXATION — Estate & Inheritance — 
Debts and Deductions — Postnuptial 
Agreements 


Pennsylvania—Surpeme Court 
Neller Estate, 356 Pa. 628. 


Husband and wife separated and by an 
agreement she was to receive $50 a week for 
the rest of her life and one-fourth of his net 
estate at his death. She, in turn, agreed not 
to press any non-support charge and to 
accept the above payment in lieu of $75 a week 
she had been receiving, and in lieu of her 
claim for support. A few months later, wife 
obtained an absolute divorce. Husband died 
intestate nearly ten years later. Wife’s share 
of the estate under the agreement was 
$10,951 which was awarded to her by the 
Court with a ruling that it was deductible as 
a debt in computing the Pennsylvania Transfer 
Inheritance Tax. The Commonwealth appealed, 
arguing (1) that the amount was payable in 
contemplation of death or intended to take 
effect in possession or enjoyment at or after 
death, and (2) the claim was not supported 
by adequate consideration in money or money’s 
worth. 


HELD: Affirmed. A debt payable at or after 
the death of the debtor is no different for 
tax purposes than any other debt that is due 
on a date fixed without reference to death. 
Although the value of the waiver of some 
marital rights connot be expressed in money, 
a wife’s right to support can be so expressed. 
The wife gave up by her agreement about 
$12,000 over the period of her husband’s life. 
The agreement was not for the purpose of 
defrauding the Commonwealth or relieving the 
parties of inheritance taxes. 


The dissenting justices branded the major- 
ity decision as charting a sure course to ef- 
fective tax avoidance and favored reversal 
for that reason and for the legal reason that 
the waiver of support did not constitute con- 
sideration for the agreement in money or 
money’s worth, basing their view largely on 
the Federal estate and gift tax laws and the 
decisions construing them. 
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TAXATION — Estate & Inheritance — In- 
terest of Spouse in Personalty Subject 
to Payment of Tax 


Missouri—Supreme Court 
St. Louis Union Trust Co. v. Poe, 201 S. W. (2d) 441. 


The testator failed to make any provision 
in his will for his second wife, leaving his 
entire residuary estate in trust for others. 
She became entitled to dower in the testator’s 
real and personal property and to certain other 
statutory allowances. (The testator having 
been survived only by his second wife and one 
son, the wife was entitled under Missouri law 
to a child’s portion or 50% of the personalty 
and a one-third interest for life in the 
realty.) After allowed claims and expenses 
but before taxes the personalty aggregated 
approximately $56,000. Testator’s realty was 
worth between $108,000 and $143,000. In their 
final settlement the executors took credit for 
the payment out of personalty of approximate- 
ly $1800 in real estate taxes, which had be- 
come a lien on the realty prior to the testator’s 
death, and for the payment of approximately 
$27,000 in Federal Estate taxes, prior to dis- 
tribution of the widow’s dower share. The 
widow claimed that the real estate taxes were 
not chargeable to personalty, and that the 
Federal Estate taxes should.be paid out of 
the residuary estate or allocated to realty and 
not paid wholly out of personalty. The widow’s 
claims were overruled. 


HELD: Affirmed. The public policy of this 
state as evidenced by its statutory enactments 
is to require the payment of debts, taxes and 
expenses of administration from the funds 
which have come into the hands of the executor 
or administrator from all sources until such 
funds are exhausted. The sale of real estate 
for any purpose is authorized only in the 
event that the personal estate is insufficient. 
While the Federal Statute does not tax the 
widow’s dower, it includes it to determine the 
testator’s gross estate, leaving it to the states 
to determine how the tax burden shall be 
distributed. The widow having elected not to 
proceed in equity in the Circuit Court with 
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all parties in interest and the real estate in 
question before the court, she can point to no 
procedure under which the executors might 
have proceeded to apportion such taxes or how 
they could have required the devisees of the 
real estate to bear any part thereof. 


TAXATION — Estate & Inheritance — Leg- 
acy Inserted Later Shares Tax 


Vermont—Supreme Court 
Sennett v. Collins’ Estate, 52 A. (2d) 886. 


After making several bequests the testatrix 
provided that the legacies “hereinbefore pro- 
vided for shall be free’ from death taxes. 
Later she inserted a new paragraph providing 
for an additional legacy. The executor sought 
to have this gift share its part of the taxes. 
This was denied. 


HELD: Reversed. The paragraph pertaining 
to the taxes says that those legacies hereinbe- 
fore given shall be exempt. If the testatrix 
intended the last one to be so exempt, she could 


have included it in the prior paragraphs. 
—Staft Digest 


TAXATION — Estate & Inheritance — Pow- 
er of Appointment Included in Donor’s 
Estate In Determining Application of 
Collateral Tax 


Maryland—Court of Appeals 
Connor v. O’Hara, 53 A. (2d) 33. 


A life interest in the testatrix’s estate was 
given to her adopted son and the remainder 
to such persons as the son may appoint by 
will. The son appointed one third to his wife 
and the rest in trust for his children. The 
state seeks to apply the collateral inheritance 
tax, raising thereby the questions as to 
whether the appointed property is part of 
the donor’s or donee’s estate, and whether the 
natural child of an adopted child is the lineal 
descendant of the adoptive parent. The lower 
court held the property to be part of the 
donee’s estate and answered the second ques- 
tion in the affirmative. 


HELD: Reversed as to the first question. 
Property passes from the donor and not from 
the donee by the exercise of a power of ap- 
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pointment. While the Federal Internal Revenue 
Code includes general powers of appointment 
as part of the donee’s estate, the federal 
courts have held that the powers as interpreted 
in Maryland do not allow the donee to appoint 
himself or his creditors, and are, therefore 
not within the Act. 


The construction of the State Code section 
in force at the time of testatrix’s death has 
been that the collateral inheritance tax is not 
applicable to a transfer to an adopted child 
from the adoptive parent. For inheritance 
purposes the adopted child is the child of 
the adoptive parent and, therefore, the child 
is a lineal descendant of the latter. 


TAXATION — General — Trustee of For- 
eign Trust Taxed on Value of Intangi- 
bles 


United States—Supreme Court 
Greenough v. City of Newport, June 9, 1947. 


A New York testator left intangible proper- 
ty, located in New York, in trust with two 
trustees, one of whom lived in Rhode Island, 
for a New York beneficiary. No trust powers 
were exercised in Rhode Island. A city in the 
latter state levied a personal property tax 
assessment on the Rhode Island trustee, meas- 
ured by only one-half the value of the trust 
intangibles, because there was the other trus- 
tee. The tax was paid and then an action was 
brought to recover it on the ground that the 
state rendered no equivalent for its exaction 
of the ad: valorem tax in protection of or 
benefit to the trust fund and that the State 
Statute under which the tax was levied was, 
therefore, unconstitutional. 


HELD: Constitutional. The Fourteenth 
Amendment has placed a limit on the state’s 
power to lay an ad valorem tax on property 
located outside the state. But the precedents 
holding such taxation of tangibles unconstitu- 
tional have not been applied to intangibles 
because of the uncertainties of location. Since 
intangibles themselves have no real situs the 
domicile of the owner is the nearest approx- 
imation and affords a basis for taxation, 
despite the fact that other jurisdictions may 
tax the same property. The trustee is the owner 
of the trust property and his interest is dis- 
tinct. His obligations are such as might render 
him personally liable. While the state has not 
benefited him to date it is “ready, capable and 
willing” to benefit or protect him. The citizen- 
ship of the trustee and not the seat of the 
trust or residence of the beneficiary is con- 
trolling. 

—Staff Digest 


GEORGE J. SCHOENEMAN, appointed Commis- 
sioner of Internal Revenue as of July 1, 1947, 
is the first career man to hold the position. He 
has been in the government service for thirty- 
six years. 





WILLs — Probate — Enforcement of Mu- 
tual Will Barred by Statute of Limita- 
tions 


Tennessee—Supreme Court 


Church of Christ Home for Aged v. Nashville Trust 
Co., 202 S.W. (2d) 178. 


Husband and wife executed identical wills 
at the same time, providing for income to the 
survivor and remainder to charities. On Feb. 
4, 1936, after his death, the wife dissented from 
the will and petitioned for a year’s support. 
She executed a new will elieminating the char- 
ities, and died in 1942. The charities petitioned 
for the enforcement of the original will. The 
heirs pleaded the six-year statute of limita- 
tions. 


HELD: For the heirs. Where wills are 
identical in language, witnessed by the same 
persons, at the same time, and the parties are 
husband and wife, it is conclusive that they 
were executed in accordance with a mutual 
contract. The contract is irrevocable after the 
death of one. When the wife dissented from the 
will she repudiated any trust which might 
have been established, constituting a breach 
from which time the statute of limitations 
began to run. 

—Staff Digest 
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WILLs — Probate — Joint Wills Irrevoc- 
able After Death of One Testator 


Missouri—Supreme Court, 
Stewart v. Shelton, 201 S. W. (2d) 395. 


Husband and wife had owned land as ten- 
ants by the entirety and having no children 
they prepared and executed a joint will which 
provided for the survivor of the two of them 
to have full enjoyment of the land so long 
as he or she'lived and that at the death of the 
survivor each of their eight brothers and 
sisters was to have an undivided % interest 
in the land. After husband’s death, wife went 
to live with her brother and subsequently exe- 
cuted deeds to the entire land to her relatievs. 
Later she repented and brought this suit, 
with other devisees, for a judgment decreeing 
the joint will to have been irrevocable after 
the husband’s death, and seeking to set aside 
four deeds to the land. Trial Court held will 
aside the deeds. 


HELD: Affirmed. Where a joint will is 
based upon a contract, the estate thereby de- 
vised is impressed with a trust which may be 
enforced in equity. Where a joint will executed 
by husband and wife to take effect as a devise ~ 
of an estate by the entirety after the death 
of the survivor, is based on an agreement sup- 
ported by consideration, it is irrevocable after 
the death of one of the spouses. 
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